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Washington, D.C. 20549
 

FORM 8-K/A
 

CURRENT REPORT
Pursuant to Section 13 OR 15(d) of the Securities Exchange Act of 1934

 
Date of Report (Date of earliest event reported): August 12, 2022
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Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of the following provisions (see
General Instruction A.2. below):
 
☐ Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
  
☐ Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)
  
☐ Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))
  
☐ Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))
 
Securities registered pursuant to Section 12(b) of the Act:
 
Title of each class  Trading Symbol  Name of each exchange on which registered
Common Stock, $0.001 par value  FLUX  Nasdaq Capital Market
 
Indicate by check mark whether the registrant is an emerging growth company as defined in Rule 405 of the Securities Act of 1933 (§230.405 of this chapter) or Rule 12b-2 of
the Securities Exchange Act of 1934 (§240.12b-2 of this chapter).
 
Emerging growth company ☐
 
If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period for complying with any new or revised financial
accounting standards provided pursuant to Section 13(a) of the Exchange Act. ☐
 

 
 

 
 

Explanatory Note
 
This filing amends Item 5.02 of the Current Report on Form 8-K of Flux Power Holdings, Inc. (the “Company”) filed on August 18, 2022 (the “Original Form 8-K”) to add the
information described herein.
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Item 5.02. Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory Arrangements of Certain Officers.
 

On August 18, 2022, the Company filed the Original Form 8-K to disclose that on August 12, 2022, Jonathan Berry, the Company’s Chief Operating Officer, separated
from the Company. This Current Report on Form 8-K/A amends the Original Form 8-K to additional disclose that on August 24, 2022, the Company entered into an Employee
Separation and Release dated August 24, 2022 (“Separation Agreement”) with Mr. Berry. Under the Separation Agreement, the Company agreed to provide Mr. Berry with
certain payments and benefits comprising of: (i) a separation payment of two hundred five thousand two hundred dollars, less required withholdings, (ii) twenty-eight thousand
nine hundred seven and 52/100 dollars, less require holdings, to defray costs for COBRA coverage, and (iii) reimbursement for an amount equal to twelve months for life
insurance continuation (collectively, the “Separation Benefits”). In exchange for the Separation Benefits, among other things as set forth in the Separation Agreement, Mr.
Berry agreed to a release of claims and waivers in favor of the Company and to certain restrictive covenant obligations, and also reaffirmed his commitment to comply with his
existing restrictive covenant obligations.

 
The foregoing summary of the terms of the Separation Agreement does not purport to be complete and is subject to, and qualified in its entirety by, the full text of the

Separation Agreement, a copy of which is filed as Exhibit 10.1 to this report and incorporated by reference in this Item 5.02.
 

Item 9.01 Financial Statements and Exhibits
 



(d) Exhibits
 
Exhibit  Exhibit Description
10.1#  Employee Separation and Release
104  Cover Page Interactive Data File (embedded within the Inline XBRL document)
 
# Indicates a management contract or a compensatory plan, contract or arrangement
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SIGNATURES
 

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned hereunto
duly authorized.

 
 Flux Power Holdings, Inc.  
 a Nevada corporation
   
 By: /s/ Ronald F. Dutt
  Ronald F. Dutt, Chief Executive Officer
 
Dated: August 26, 2022
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Exhibit 10.1

 
EMPLOYEE SEPARATION AND RELEASE

 
This Employee Separation and Release (“Release”) confirms the terms of your separation from employment with Flux Power, Inc. (the “Company”) and Insperity PEO

Services, L.P. (“Insperity”). This Release supersedes and replaces in full any previous Employee Separation and Release presented to you.
 

You agree that you have been paid all wages, salary, bonuses, commissions, expense reimbursements, and any other amounts that you are owed, if any. You also agree
that you have been paid what you are owed for any vacation time, sick time, paid time off or paid leave of absence, or in connection with any severance or deferred
compensation plan, if eligible, and that you have been given all time off to which you were entitled under any policy or law, including but not limited to leave under the Family
and Medical Leave Act and the California Family Rights Act, if eligible. You acknowledge that you have received all notices and benefits to which you may have been entitled
to under the Family and Medical Leave Act and/or analogous state statutes.
 

The Company will pay you a lump-sum payment of TWO HUNDRED FIVE THOUSAND TWO HUNDRED and 00/100 DOLLARS ($205,200.00), less required
withholdings and deductions, in connection with your separation from the Company and Insperity.
 

The Company has also agreed to pay you an additional TWENTY-EIGHT THOUSAND NINE HUNDRED SEVEN and 52/100 DOLLARS ($28,907.52), less
required withholdings, for you to use to help defray the costs in continuing your coverage under the Insperity Group Health Plan, should you be eligible for and elect COBRA
coverage. Please note that it is solely your responsibility to enroll in COBRA and to make the monthly premium payments on a timely basis. If you do not timely enroll
in and pay for COBRA, you will not be eligible to receive COBRA continuation coverage. The COBRA payments should be made payable as outlined in the Insperity
COBRA documentation mailed to you under separate cover.
 

Additionally, the Company has also agreed to reimburse you for an amount equal to twelve (12) full month(s) for Life Insurance continuation, should you elect and
enroll.
 

You agree that these payments are something of value and that you are not already entitled to payment of this additional compensation. You agree that the additional
compensation to be paid under this Release is due solely from the Company and that Insperity has no obligation to pay the additional compensation, even though its payment
may be processed through Insperity.
 

You are solely responsible for any and all tax obligations or other obligations under federal and/or state law pertaining to the receipt of the additional compensation in
this Release, and you hereby agree to hold the Company and Insperity and their respective affiliates harmless from any and all liability relating to such obligations.
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In exchange for providing you with this additional compensation, you agree to fully release the Company and Insperity and their respective current and former parent
companies, subsidiaries, and other affiliated companies as well as any of their respective current and former insurers, directors, officers, agents, shareholders, and employees
(collectively, the “Released Parties”) from any claims you may have against them as of the date you sign this Release, whether such claims arise from common law, statute,
regulation, or contract. This Release includes but is not limited to rights and claims arising under Title VII of the Civil Rights Act, the Age Discrimination in Employment Act,
the Older Workers Benefit Protection Act, the Americans with Disabilities Act, the Genetic Information Nondiscrimination Act, the Family and Medical Leave Act, the
California Fair Employment and Housing Act, the California Pregnancy Discrimination Act, and any state leave or workers’ compensation retaliation law. By accepting the
additional compensation, you have agreed to release the Released Parties from any liability arising out of your employment with and separation from the Company and
Insperity. This would include, among other things, claims alleging breach of contract, defamation, emotional distress, harassment, retaliation, or discrimination based on age,
gender, race, religion, national origin, disability or any other status under local, state, or federal law.
 

RIGHTS RESERVED: This Release does not prevent you from pursuing any workers’ compensation benefits to which you may be entitled. This Release also
does not prevent you from filing an administrative charge or participating in an investigation before any governmental agency charged with enforcement of any
federal, state, or local law, including, but not limited to, the Equal Employment Opportunity Commission, any similar state or local agency, the National Labor
Relations Board, or the Securities and Exchange Commission (“SEC”). This Release does not prevent you from engaging in any concerted activity for the purpose of
collective bargaining or other mutual aid and protection. You do agree, however, that by signing this Release, you waive any right to recover monetary damages or
other individual relief in connection with any such charge you file or investigation in which you participate. Notwithstanding the foregoing, nothing herein prohibits
you from seeking or obtaining a whistleblower award from the SEC (and not the Released Parties) pursuant to Section 21F of the Securities Exchange Act of 1934, as
amended.
 

The Company agrees that it will neither intentionally contest nor appeal any award of unemployment benefits to you in the state in which you were employed. You
understand, however, that if questioned by the state unemployment commission regarding any unemployment claim you may choose to file, Insperity (and the Company, if
applicable) must respond truthfully to any such requests for information and provide material facts to the full extent required by law. The unemployment commission, not
Insperity or the Company, will decide whether you are entitled to benefits.
 

You agree that this Release does not alter any agreements or promises you made prior to or during your employment concerning arbitration, intellectual property,
confidentiality, non- solicitation, or non-competition.
 

You agree and understand that you are waiving your rights under Section 1542 of the Civil Code of the State of California. Section 1542 provides:
 

A general release does not extend to claims that the creditor or releasing party does not know or suspect to exist in his or her favor
at the time of executing the release and that, if known by him or her, would have materially affected his or her settlement with the
debtor or released party.

 
You agree that you are the only person who is able to assert any right or claim arising out of your employment with or separation from the Company and Insperity.

You promise that you have not assigned, pledged or otherwise sold such rights or claims, nor have you relied on any promises other than those contained in this Release.
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You agree that neither this Release nor the payment of the additional compensation being offered to you for this Release is an admission by the Company or Insperity
of any liability or unlawful conduct of any kind. You agree that the additional compensation being offered in exchange for your release of claims and rights is sufficient.
 

You agree not to disparage the Company or to do anything that portrays the Company, its products or personnel in a negative light or that might injure the Company’s
business or affairs. This would include, but is not limited to, disparaging remarks about the Company as well as its shareholders, officers, directors, employees, agents,
advisors, partners, affiliates, consultants, products, formulae, business processes, corporate structure or organization, and marketing methods. Nothing in this paragraph affects
your rights under the paragraph in this Release entitled “Rights Reserved” or prevents you from discussing or disclosing information about unlawful acts in the workplace, such
as harassment or discrimination or any other conduct that you have reason to believe is unlawful.



 
You agree to return to the Company, before you sign this Release, all property belonging to either the Company or Insperity. This would include, for example,

documents, files, forms, customer information and lists, confidential business information, keys, computer equipment such as laptop computers and printers, electronic
equipment, cell phones and similar handheld devices, pagers and Company-issued credit cards.
 

You agree to keep this Release strictly confidential and not to discuss its terms or existence with any person, except with your immediate family, tax preparers, and
attorneys, provided that any person with whom you discuss the Release also agrees to keep it confidential. You agree to assume responsibility for any such person’s
confidentiality obligations. You may, however, fully respond to questions from governmental entities or discuss this Release if required to do so by law. Additionally, nothing
in this Release shall prohibit you, if covered by the SEC’s whistleblower policies under the Sarbanes-Oxley Act of 2002 and the Dodd-Frank Wall Street Reform and Consumer
Protection Act of 2010, from reporting and providing information regarding alleged securities law violations at the Company to the SEC or prevents you from discussing or
disclosing information about unlawful acts in the workplace, such as harassment or discrimination or any other conduct that you have reason to believe is unlawful. However,
the amount of the additional compensation paid under this Agreement shall remain confidential.
 

You agree that if you violate the terms of this Release, the Released Parties are entitled to bring a claim for breach of contract in a court of competent jurisdiction, to
recover reasonable attorneys’ fees, costs, or other damages arising from your breach of the Release, unless you are challenging your waiver of claims under the Age
Discrimination in Employment Act. You agree that, if any portion of this Release is found to be unenforceable, the remainder of the Release will remain enforceable.
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Before signing this Release, you should make sure that you understand what you are signing, what benefits you are receiving, and what rights you are giving up,
including your rights under the Age Discrimination in Employment Act. You should also consult an attorney about the contents and meaning of this Release. Attached as
Exhibits A and B are lists of affected or not affected positions. You have 45 days to consider this Release, which will expire if not executed within that period. You must deliver
the timely executed Release to Linda Villalobos, Insperity HR Specialist, within 49 days of the date this Release is presented to you. Also, for a period of seven (7) days after
you have signed the Release, you may revoke the Release by providing written notice of your revocation to Linda Villalobos, Insperity HR Specialist. The additional
compensation being offered to you will be paid after the seven (7) day period, if you do not revoke the Release.
 

Any modifications to this Release do not become part of this Release unless expressly agreed to in writing by you and the Company.
 

If this Release fully and accurately describes the complete Release concerning your separation of employment and your agreement to release the Released Parties for
any acts occurring prior to the date you sign this Release, please confirm by signing and dating this Release. By signing this Release, you agree that your waiver of rights and
claims is knowing and voluntary. You further confirm that you fully understand the benefits you are receiving and the rights and claims you are waiving under this Release and
that you have accepted those benefits and waived those rights and claims of your own free will.
 

This Release was presented to Jonathan Berry on August 24, 2022.
 
ACCEPTED AND AGREED TO:   
   
/s/ Jonathan Berry  August 24, 2022
Jonathan Berry  Date
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