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EXPLANATORY NOTE

On June 18, 2012, Flux Power Holdings, Inc., a Nevada corporation (the “Company”), filed a Current Report on Form 8-K (the “Original Filing”) reporting the closing of
a share exchange transaction with Flux Power, Inc., a California corporation (“Flux Power”) and its shareholders that resulted in Flux Power becoming a wholly owned subsidiary
and new operating business of the Company (the “Reverse Acquisition”). On August 6, 2012, the Company filed Amendment No. 1 to the Original Filing made in response to
certain comments received from the Staff of the Securities and Exchange Commission (the “Staff”).  On August 29, 2012, the Company filed Amendment No. 2 to the Original
Filing to respond to additional comments received from the Staff. In the Original Filing and subsequent amendments, the Company requested confidential treatment of certain
portions of Exhibits 10.9 and 10.10.  In response to the Staff’s comments concerning these requests, this Amendment No. 3 to the Original Filing is being filed to include an
unredacted version of Exhibit 10.9 and a revised version of Exhibit 10.10.  Unless otherwise stated, all information contained in this Form 8-K/A is as of June 18, 2012, the filing
date of the Original Filing. This Form 8-K/A does not reflect events or transactions occurring after such filing date or modify or update those disclosures in the Original Filing, as
amended by Amendment No. 1 and Amendment No. 2, that may have been affected by events or transactions occurring subsequent to such filing date.
 
Item 9.01 Financial Statements and Exhibits

 
(d) Exhibits

Exhibit
No.

 
Description

2.1  Securities Exchange Agreement dated May 18, 2012 (1)

2.2  Amendment No. 1 to the Securities Exchange Agreement dated June 13, 2012 (2)

3.1  Restated Articles of Incorporation (4)

3.2  Amended and Restated Bylaws of Flux Power Holdings, Inc. (3)

10.1  Esenjay Secondary Revolving Promissory Note for Operating Capital  dated October 1, 2011 (2)

10.2  Esenjay Bridge Loan Promissory Note dated March 7, 2012 (2)

10.3  Amended and Restated Terms of Employment with Chris Anthony with an effective date of January 1, 2010 (2)

10.4  Terms of Employment with Steve Jackson dated January 12, 2012 (2)

10.5  Flux Power, Inc. 2010 Stock Plan (2)

10.6  Flux Power, Inc. 2010 Stock Plan: Form of Stock Option Agreement (2)

10.7  LHV Power Corporation Term Sheet dated June 19, 2009 (2)

10.8  LHV Manufacturing Implementation Agreement dated August 1, 2009 (2)

10.9  GreenTech Automotive, Inc. Purchase Order Terms and Conditions*
10.10  NACCO Materials Handling Group, Inc. Prototype Agreement dated February 6, 2012*  (CT)

10.11  Baytree Capital Advisory Agreement dated June 14, 2012 (2)

10.12  Form of Indemnification Agreement (2)

10.13  Vendor Agreement dated January 15, 2010(5)

16.1  Letter from Friedman LLP re: change in certifying accountant dated June 18, 2012 (2)

21.1  Subsidiaries (2)

99.1  Audited financial statement of Flux Power, Inc. as of and for the fiscal years ended June 30, 2011 and 2010 (the 2010 fiscal year covered a period of eight
months) (4)

99.2  Unaudited condensed financial statements of Flux Power, Inc. as of  March 31, 2012 and for the nine months ended March 31, 2012 and 2011(4)

99.3  Unaudited Pro Forma Combined Financial Information of Flux Power Holdings, Inc. and its subsidiaries(4)

* Filed herewith.
(1) Incorporated by reference to Form 8-K filed with the SEC on May 24, 2012
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(2) Incorporated by reference to Form 8-K filed with the SEC on June 18, 2012
(3) Incorporated by reference to Form 8-K filed with the SEC on May 31, 2012
(4) Incorporated by reference to Form 8-K/A (Amendment No. 1) filed with the SEC on August 6, 2012
(5) Incorporated by reference to Form 8-K/A (Amendment No. 2) filed with the SEC on August 29, 2012
(CT) Application has been made to the SEC to seek confidential treatment of certain portions of Exhibit 10.10 under Rule 24b-2 of the Securities Exchange Act of 1934, as
amended. Omitted material for which confidential treatment has been requested has been filed separately with the SEC.
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SIGNATURE
 

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned hereunto duly
authorized.
 
 Flux Power Holdings, Inc., 
 A Nevada Corporation  
  
Dated: October 5, 2012  /s/ Craig Miller 
 Craig Miller, Chief Intellectual Property Officer and

Corporate Secretary 
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PURCHASE ORDER - TERMS AND CONDITIONS
1. CONTRACT.
(a) Each purchase order and purchase order revision (the “Order”) issued by GreenTech Automotive, Inc. (“Buyer”) is an offer to the Vendor named on the previous page
(“Vendor” and  together the “Parties”) for the purchase of goods and/or services offered by Vendor, and includes and is governed by the express terms contained on the face of this
Order, these Purchase Order - Terms and Conditions, the terms contained in any addendum or supplement to this Order issued by Buyer and accepted by Vendor  and any Release
provided pursuant to Section 1(b) below (collectively, the “Terms”). Written acceptance of this Order by Vendor solely constitutes an acceptance by Buyer for the goods and
products offered by Vendor subject to this Order (the “Goods”) or of the services offered by Vendor subject to Vendor’s quote and this Order (the “Services”). Any acceptance of
this Order is limited to and conditional upon Vendor’s acceptance of the Terms. Any proposal for additional or different terms or any attempt by Vendor or Buyer to vary any of
the Terms, whether in Vendor’s or Buyer’s quotation form, acknowledgement form, invoice, correspondence or otherwise, shall be deemed material and is hereby objected to and
rejected, but any such proposal or attempted variance shall not operate as a rejection of this Order if Vendor accepts Buyer’s offer by commencement of work, shipment of the
Goods or performance of the Services, or by other means acceptable to Buyer, in which case this Order shall be deemed accepted by Vendor without any additional or different
terms or variations whatsoever. This Order does constitute an acceptance of any prior offer or proposal by Vendor, and any reference in this Order to any such prior offer or
proposal (including any quotation issued by Vendor whether or not such quotation purports to contain Vendor’s terms of sale, if any) is solely to incorporate the description or
specifications of the Goods and/or Services contained in such offer or proposal, but only to the extent that such description or specifications are not directly in conflict with the
description and specifications contained in this Order. If this Order is found to be an acceptance of any prior offer or proposal by Vendor, such acceptance shall be limited to the
Terms. Any additional or different terms in such prior offer or proposal shall be deemed material and are hereby objected to and rejected by Buyer. Buyer may cancel all or any
part of this Order at any time prior to acceptance by Vendor.

(b) If an Order is placed by blanket purchase order, such blanket purchase order (a “Blanket Purchaser Order”) shall: (i) state on its face that it is a Blanket Purchase Order, (ii)
identify an amount of time for fulfillment of the Blanket Purchase Order (the “Timeframe”), (iii) identify the quantity or quantities of Goods or Services that Buyer may purchase
during such Timeframe (the “Blanket Quantity”), and (iv) identify the price(s) for such Blanket Quantity. Such Blanket Purchase Order may also give a specific delivery date for
all or a portion of the Blanket Quantity. From time to time, the Buyer shall provide the Vendor a written notice (each, a “Release”) stating, (i) an amount of the Blanket Quantity to
be delivered to Buyer, and (ii) the delivery location of such portion of the Blanket Quantity.  In addition to the other termination rights afforded the Buyer under this Purchase
Order – Terms and Conditions, Buyer shall have the right to terminate all or a portion of the Blanket Purchase Order pursuant to Section 16(a) and shall only be liable for the
amounts set forth in Section 16(d).
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(c) This Order contains the entire agreement between Buyer and Vendor and, except as otherwise expressly stated in this Order, supersedes all prior agreements, orders, quotations,
proposals and other communications relating to the subject matter hereof, and there are no other understandings or agreements, verbal or otherwise, in relation hereto that exist
between Buyer and Vendor. Notwithstanding the foregoing, any non-disclosure, noncompetition, non-solicitation or other similar restrictions in any prior agreements shall not be
affected by the Terms or this Order.

(d) In the event of any conflict or inconsistency between the express terms contained on the face of this Order and these Purchase Order - Terms and Conditions, the express terms
on the face of this Order shall govern.

2. QUALITY ASSURANCE. At the time of delivery, all articles, materials and work furnished, as applicable, shall be of good quality and free from any defects, and shall at all
times be subject to inspection by Buyer and any applicable governmental authority or regulatory body (collectively, “Regulator”); but neither Buyer’s nor Regulator’s inspection,
nor failure to inspect, shall relieve Vendor of any obligation hereunder. If in Buyer’s or Regulator’s opinion, any article, material or work fails to conform to specifications or is
otherwise defective, Buyers sole recourse shall be through Vendor’s Warranty. No acceptance or payment by Buyer shall constitute a waiver of the foregoing; and nothing herein
shall exclude or limit any warranties provided by law.

3. CUSTOMER REQUIREMENTS.
(a) Vendor acknowledges that the Goods and/or Services under this Order may be sold, or incorporated into products or services that may be sold or leased, by Buyer as or to an
original equipment manufacturer of motor vehicles, whether directly or indirectly, to an upper tier supplier or any other third party customer (collectively, the “Customer”). Vendor
is not responsible for such changed warranty to the Customer unless such is explicit in the Order and Buyer provides copy of specific terms or obligations. Vendor shall take
reasonable steps to comply with such requirements and do all other things as Buyer deems necessary or desirable and within Vendor’s control without additional expense to
Vendor, to enable Buyer to meet Buyer’s obligations under the terms and conditions of the Customer Warranty and any contract, purchase order or other document related thereto
(the “Customer Terms”), including: delivery, packaging and labeling requirements; warranties and warranty periods; intellectual property rights and indemnification;
confidentiality; access to facilities and records; ensuring the Goods when sold to the Customer comply with any specification set forth; and replacement and service parts; provided
however that Vendor acknowledges that the Goods shall be sold or leased by the Buyer to customers in the European Union so shall comply with any legal requirements relating
thereto.

(b) Subject to Buyer’s and Vendor’s acceptance of Customer Terms as set forth in Section 3(a), if there is any conflict or inconsistency between the provisions of the Customer
Terms and any provision of this Order, Buyer shall have the right to have the provisions of the Customer Terms prevail to the extent necessary or desirable to resolve such conflict
or inconsistency as long as Vendor has agreed and at Buyer’s expense.
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(c) If the Customer directed, recommended or requested that Vendor be the source from whom Buyer is to obtain the Goods and/or Services and Customer and Vendor have a
formal agreement relating to the Order: (i) Buyer reserves the absolute right to pay Vendor for the Goods and/or Services only after and to the extent of, and in proportion to,
Buyer’s actual receipt of payment from the Customer for those products or services into which the Goods and/or Services are incorporated; (ii) any lengthening of the Customer’s
payment terms to Buyer for those products or services into which the Goods and/or Services are incorporated shall, be mutually agreed upon by the Parties.

4. TAXES. Unless otherwise provided herein or by law, Vendor shall pay all sales, use, excise, port fees and other taxes, charges, and contributions now or hereafter imposed on,
or with respect to, or measured by the articles, materials or work furnished or the compensation paid to, persons  employed in connection with performance hereunder; and Vendor
shall release, indemnify, defend and hold Buyer harmless against any liability and expense by reason of Vendor’s failure to pay same.

5. DELIVERY DELAYS, SHIPPING AND DUTIES/TAXES.
(a) Other than by reason of an excusable delay (as defined in Section 5(b)), if after accepting this Order pursuant to Section 1 Vendor fails or refuses to proceed with this Order or
fails to deliver the Goods and/or perform the Services within the delivery date(s) and time(s) specified in this Order or any applicable Release (in any such case, a “delay”), Buyer
may, without liability to Vendor and without limiting or affecting Buyer’s other rights or remedies available hereunder or at law: (i) cancel the then remaining balance of this
Order; or (ii) direct expedited shipment and/or incur premium freight or special transportation costs, and Vendor shall pay, upon demand, all excess costs incurred thereby,
including additional handling charges and other expenses (whether related or not) resulting therefrom; provided that if such costs exceed 30% of the Order (the “Threshold Costs”),
Vendor shall only be liable for the Threshold Costs and the reasonable expenses that exceed 30%. Vendor shall not be responsible for any other direct, consequential and incidental
damages incurred by Buyer as a result of a delay, other than by reason of an excusable delay, including the cost of any line shutdown(s) and the cost of obtaining the Goods and/or
Services from alternate sources. Buyer’s actions in obtaining substitute or replacement Goods and/or Services shall not limit Buyer’s rights and remedies available hereunder or at
law.

(b) As used in this Order, the term “excusable delay” means at any time Buyer requests to shorten a delivery date quoted by Vendor and any delay in making or accepting
deliveries or performance which results without fault or negligence on the part of the party involved and which is due to causes or events beyond its reasonable control, such as acts
of God,  or of a public enemy that causes materials or component supply delays, any preference, , priority or allocation order issued by government or any other acts of
government, fires, floods, epidemics, quarantine restrictions, freight embargoes, unusually severe weather, explosions, riots, war (whether declared or not), terrorism, acts of the
other party and delays of a subcontractor or supplier due to such causes. As used in this Order, the term “excusable delay” shall not, however, mean or include any delay arising
from or as a result of: (i) Vendor’s financial difficulties; (ii) a change in cost or availability of materials or components based on market conditions or supplier actions affecting
Vendor or any of its subcontractors or suppliers.
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(c) An excusable delay shall not constitute a default hereunder, provided that if Buyer or Vendor is subject to one or more excusable delays that persist for more than thirty (30)
days in the aggregate, Buyer or Vendor may cancel the then remaining balance of this Order, without liability to Vendor and without limiting or affecting Buyer’s other rights or
remedies available hereunder or at law.

(d) Vendor, shall use reasonable efforts to mitigate any adverse effects or costs to Buyer due to any actual or potential delay, including: (i) the implementation of a production
and/or performance contingency plan; and (ii) upon Buyer’s express written authorization and Order that has been accepted by Vendor, increasing Vendor’s inventory of finished
Goods to a level sufficient to sustain deliveries during such delay.

(e) Whenever any actual or reasonably certain or significant potential delay threatens to delay deliveries or Vendor’s performance under this Order, Vendor shall immediately give
written notice thereof to Buyer. Such notice shall include all relevant information with respect to such delay, including the anticipated duration and impact of such delay if known.

(f) Buyer may delay acceptance of delivery of the Goods and/or performance of the Services and such delay does not affect or delay payment, by reason of an excusable delay, in
which case Vendor shall hold the Goods and/or delay performance of the Services, at Buyer’s direction, until the cause of the excusable delay has been removed.

(g) If, under the express terms of this Order, Buyer grants Vendor exclusive or “single source” rights to supply the Goods and/or Services to Buyer, such rights shall not restrict
Buyer’s right to procure substitute or replacement Goods and/or Services for the duration of any delay (whether or not by reason of an excusable delay) and for a reasonable period
thereafter, without liability to Vendor.

 (h) Unless otherwise expressly stated in this Order, Vendor shall not charge Buyer for shipment preparation, labeling, packing, boxing, crating or shipping. Vendor shall promptly
notify Buyer in writing if Vendor is unable to deliver and/or perform in the quantities and on the delivery dates and times agreed upon by Vendor and Buyer. Goods delivered in
excess of the quantities or in advance of delivery dates or times so specified shall be at Vendor’s risk and may be returned to Vendor by Buyer, and all transportation charges both
to and from the original destination shall be paid by Vendor. Unless otherwise expressly stated in this Order, prices include customs duties and expenses, tariffs and all federal,
provincial, state and local taxes (including all export taxes, import taxes, excise taxes, sales taxes and value added or similar “turnover” taxes) applicable to the manufacture, sale or
provision of the Goods and/or Services as they are delivered to Buyer.
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6. PAYMENT.
(a) Except as otherwise expressly stated in this Order which shall match the Vendor’s quote, and subject to Section 3(c) and Section 7, Buyer shall pay net invoices (subject to
applicable withholding taxes, if any) by the later of: (i) sixty (60) days after the end of the month during which the Goods were delivered and/or Services performed, as the case
may be; or (ii) sixty (60) days after the invoice date. In the event of late payment by Buyer, Vendor shall be entitled to any lien or retention of title against the Goods and/or
Services or to claim any set-off against amounts due or which may become due to Vendor from Buyer or its subsidiaries or affiliates. In order to be payable, invoices must be
correct and complete, with appropriate supporting documentation and other information reasonably required by Buyer.

(b) Notwithstanding the foregoing and except as otherwise expressly stated in this Order which shall match the Vendor’s quote, where Buyer is entitled to receive payment or
reimbursement from the Customer for the Goods and/or Services to be provided by Vendor to Buyer under this Order that constitute Tooling (as such term is defined in Section
11(b)), Vendor shall be entitled to receive payment under this Order for such Tooling only after and to the extent of, and in proportion to, Buyer’s actual receipt of such payment or
reimbursement from the Customer.

7. DEDUCTION, SET-OFF, RECOUPMENT.
(a) In addition to any right of deduction, set-off or recoupment provided by law, all amounts due or to become due to Vendor from Buyer (including any applicable value added or
similar “turnover” tax payable, if any) shall be considered net of indebtedness or obligations of Vendor to Buyer, and upon agreement by Vendor, Buyer may deduct, set-off or
recoup any such indebtedness or obligations from and against any amounts due or to become due to Vendor from Buyer (including any applicable value added or similar turnover
taxes payable, if any) and however and whenever arising. Buyer may do so without notice to Vendor.

(b) In the event of any insolvency or financial distress of Vendor or for any other reason(s) giving rise to Vendor’s inability (or, in Buyer’s opinion, potential inability) to perform
its obligations under this Order, if Buyer retains legal counsel, accountants or other third party advisors to provide services related to Buyer’s business relationship with Vendor,
Buyer shall have the right to fully recover its out of pocket fees and costs related to such legal, accounting or other third party services, and to specifically deduct, set-off or recoup
such fees and costs from amounts due or to become due to Vendor from Buyer.

(c) In the event of any insolvency or financial distress of Buyer or for any other reason(s) giving rise to Buyer’s inability (or, in Vendor’s opinion, potential inability) to perform its
obligations under this Order, if Buyer retains legal counsel, accountants or other third party advisors to provide services related to Vendor’s business relationship with Buyer,
Vendor shall have the right to fully recover its out of pocket fees and costs related to such legal, accounting or other third party services, and to specifically deduct, set-off or
recoup such fees and costs from amounts due or to become due to Buyer from Vendor.
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(d) For purposes of this Agreement, the terms “Buyer” and “Vendor” shall mean and include each of Buyer and Vendor, respectively, and its subsidiaries and affiliates.

8. CHANGES.
(a) Buyer reserves the right upon Vendor’s pre-approval to make changes, or to require Vendor to make changes, to the drawings, specifications and other provisions of this Order,
as well as any subcontractors or suppliers used or intended to be used by Vendor. If any such change results in an increase or a decrease in the cost of, or the time required for,
manufacturing or delivering the Goods and/or performing the Services, an equitable adjustment may be made in the price or delivery schedule, or both, and this Order shall,
subject to the agreement of Buyer and Vendor, be modified in writing accordingly. No claim under this Section 8 shall be asserted by Vendor after ninty (90) days following the
notification of the change by Buyer.

(b) Vendor shall not, without Buyer’s prior written authorization, make any changes to specifications, designs, drawings, materials, part numbers (or other types of identification),
processes, procedures or the location of the facilities used by Vendor for the performance of its obligations under this Order.

9. PRICE WARRANTIES AND COMPETITIVENESS.
(a) Vendor represents and warrants that the prices for the Goods and/or Services are, and shall remain, no less favorable to Buyer than the prices currently extended to any other
customer of Vendor for the same or substantially similar goods or services in the same or substantially similar quantities and delivery requirements. If Vendor reduces the prices of
such same or substantially similar goods or services and quantities and delivery requirements during the term of this Order, Vendor shall reduce the prices of the Goods and/or
Services correspondingly.

(b) Except as otherwise expressly stated in this Order, Vendor represents and warrants that the prices for the Goods and/or Services are complete, and that no surcharges, premiums
or other additional charges of any type shall be added, without Buyer’s prior written consent. Vendor expressly assumes the risk, but if such event results in an additional cost to
Vendor in excess of 25% of the price of an Order may terminate the Order, in  any event or cause (whether or not foreseen) affecting such prices, including any foreign exchange
rate changes, increases in raw materials costs, inflation, increases in labor, MRO (maintenance, repair and operations), utilities and other manufacturing costs, etc.

(c) Vendor shall ensure that the Goods and/or Services remain competitive, in terms of price, quality, delivery, performance and service, with substantially similar goods, volumes
and services provided by Vendor to 3rd parties.
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(d) For a period of six months after each Order, Buyer shall provide Vendor with the right to first quote any potential Orders that relate to the goods and services provided by
Vendor.  Such right shall extend for a period of (5) days from the date Vendor receives request to quote from Buyer.

10. WARRANTIES REGARDING GOODS AND SERVICES.
(a) Vendor’s sole Warranty (“Warranty”) is outlined in Exhibit A.

(b) The Vendor’s Warranty and Warranty period are available to, and for the benefit of, Buyer, its subsidiaries and affiliates, their respective successors and assigns, the Customer
and users of the Goods and/or Services but only Buyer may submit a claim under such Warranty.

11. MATERIALS, EQUIPMENT, TOOLS AND FACILITIES.
(a) Unless otherwise expressly stated in this Order, Vendor shall, at its own expense, supply and, as applicable, maintain in good condition and repair and replace when necessary
or reasonably required, all materials, equipment, tools, jigs, dies, gauges, fixtures, moulds, patterns, drawings, specifications, samples, supplies and facilities that are under control
of or are owned by Vendor and that are required to perform this Order.

(b) Notwithstanding any other provision in this Order, Parties expressly acknowledges and agrees that: all materials, parts, components, assemblies, equipment, tools, jigs, dies,
gauges, fixtures, moulds, patterns, drawings, specifications, samples, supplies and facilities, including any replacements thereof, any materials affixed or attached thereto and any
special tooling manufactured, produced or provided by Vendor for the performance of its obligations under this Order are and shall remain the property of Vendor (collectively,
“Tooling”).  Parties further agree: (i) all materials, parts, components, assemblies, equipment, tools, jigs, dies, gauges, fixtures, moulds, patterns, drawings, specifications, samples,
supplies and facilities, including any replacements thereof, any materials affixed or attached thereto and any special tooling manufactured, paid for (excluding any Tooling the cost
of which is fully or substantially amortized in the price of the Goods and/or Services), produced or provided and paid for by Buyer for the performance of its obligations under this
Order are and shall remain the property of Buyer (collectively, “Specialized Tooling”) or collectively, the (“Buyer’s Property”), shall be held by Vendor on a bailment basis and
remain the property of, with both title and the right of possession in, Buyer and without limiting or affecting any other rights or remedies available hereunder. Vendor shall assign
to Buyer all contract rights or claims in which Vendor has an interest with respect to the Buyer’s Property and, upon request by Buyer and in the event no payment is due and
payable by Buyer beyond any applicable grace period, shall execute bills of sale, financing statements or other documents reasonably requested by Buyer to evidence Buyer’s
ownership of the Buyer’s Property. In addition to any other right or remedy with respect to the Buyer’s Property given to Buyer by statute or rule of law, Vendor acknowledges that
this Order only to the extent the Order contains Specialized Tolling paid for by Buyer creates or provides for a “security interest” and/or a “purchase-money security interest”
(within the meaning of applicable personal property security legislation) in favor of Buyer in the Buyer’s Property which may be registered or otherwise protected by Buyer at any
time in Buyer’s sole discretion. The
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Buyer’s Property, while in the custody or control of Vendor or its subcontractors, suppliers or agents, shall be held at Vendor’s risk, shall be kept insured by Vendor, at Vendor’s
expense, against loss or damage in an amount equal to the replacement cost thereof, and shall be subject to removal on Buyer’s written request. Vendor shall promptly notify Buyer
of the location of the Buyer’s Property, if any is located at any place other than Vendor’s cell supplier of or Vendor’s premises. Unless otherwise expressly stated in this Order,
Vendor shall maintain accounting and property control records for the Buyer’s Property in accordance with sound industrial practices. Vendor shall, at Vendor’s expense, maintain
the Buyer’s Property in good condition and repair throughout the useful life thereof (as determined by Buyer in accordance with sound industrial practices), and shall replace any of
the Buyer’s Property if, as and when necessary or reasonably required. Buyer does not provide any warranties with respect to the Buyer’s Property. Upon completion or termination
of this Order, Vendor shall retain on a bailment basis for Buyer, as aforesaid, all Buyer’s Property in the custody or control of Vendor, at Vendor’s expense, until disposition
directions are received from Buyer. Upon receipt of Buyer’s demand or disposition directions, Vendor shall, at Vendor’s expense, properly prepare the Buyer’s Property for
shipment and shall deliver it to such location(s) as may be specified by Buyer. The Buyer’s Property shall be in no less than the same condition as originally received by Vendor,
normal use and reasonable wear and tear excepted. If Buyer or Vendor defaults under this Order, Vendor shall, upon Buyer’s demand, immediately deliver the Buyer’s Property to
Buyer and, if Buyer so requests, grant Buyer reasonable access to Vendor’s premises (including, as applicable, the premises of Vendor’s subcontractors, suppliers and agents) for
the purpose of removing the Buyer’s Property. To the extent not prohibited by law, as long as Buyer does not owe any payables to Vendor that are past the any applicable grace
period, Vendor waives any lien or similar right which Vendor may have with respect to the Buyer’s Property. Buyer shall be responsible for personal property taxes, if any,
assessed against the Buyer’s Property while in the custody or control of Vendor or its subcontractors, suppliers or agents.
 
(c) All Buyer’s Property referenced in Section 11(b)(i) to be manufactured, produced or provided by Vendor in conjunction with this Order must be in strict accordance with the
specifications set forth in this Order or as otherwise specified by Buyer to Vendor.

(d) Vendor shall use the Buyer’s Property referenced in Section 11(b)(i) solely for the purpose of performing its obligations under this Order unless Buyer gives its written consent
to use Buyer’s Property for another purpose.

(e) All Buyer’s Property shall be tagged, marked or otherwise clearly identified by Vendor as the property of Buyer (or as Buyer may otherwise direct).

(f)  This Section 11 shall not apply to any Tooling purchased under a purchase order unless such purchase order specifically states that it is governed by these terms and conditions.
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12. INTELLECTUAL PROPERTY.
(a) Vendor shall indemnify and hold Buyer, its subsidiaries and affiliates, their respective successors, assigns, representatives, employees and agents, the Customer and users of
products or services incorporating the Goods and/or Services, harmless from and against all liabilities, demands, claims, losses, costs, damages and expenses of any nature or kind
(including court costs, legal and other professional fees, and other costs associated with any indemnified party’s administrative time, labor and materials) arising from or relating to
the infringement or alleged infringement of any patent, trademark, service mark, copyright, industrial design, mask work, trade secret or other intellectual property right for or on
account of the manufacture, sale or use of the Goods and/or Services, or of the products or services incorporating the Goods and/or Services.  Buyer shall indemnify and hold
Vendor, its subsidiaries and affiliates, their respective successors, assigns, representatives, employees and agents, the Customer and users of products or services harmless from
and against all liabilities, demands, claims, losses, costs, damages and expenses of any nature or kind (including court costs, legal and other professional fees, and other costs
associated with any indemnified party’s administrative time, labor and materials) arising from or relating to the infringement or alleged infringement of any patent, trademark,
service mark, copyright, industrial design, mask work, trade secret or other intellectual property right for or on account of the manufacture, sale or use is based on a claim that
Buyer’s combination of the Goods and/or Services with other goods, services (including without limitation Buyer’s products).  Buyer shall notify Vendor of any suit filed against
Buyer or other indemnified parties herein, on account of any such infringement or alleged infringement as stated above and in the event infringement is solely relating to the
Goods’ and/or Services alone, shall give Vendor control of the defense of such suit, insofar as Buyer has the authority to do so, and reasonable information and assistance in
connection therewith, all at Vendor’s expense. Buyer and other indemnified parties herein shall have the right to be represented by their own legal counsel and actively participate
in any such suit, and the reasonable costs of such representation shall be paid by Vendor on demand. If a claim of infringement or alleged infringement based solely on the Goods
and/or Services results or is reasonably anticipated to result in an injunction or other legal order preventing Vendor from supplying or Buyer from using the Goods and/or Services
for their intended purpose, Vendor shall, at its expense, (i) secure a valid license or other applicable rights to permit such continued supply or use, (ii) modify (with the prior
approval of Buyer and, if applicable the Customer) the Goods and/or Services so that they become non-infringing, so long as the modifications do not significantly alter or affect
the form, fit, function, operation or performance of the Goods and/or Services, or (iii) replace (with the prior consent of Buyer and, if applicable, the Customer) the Goods and/or
Services with non-infringing, but substantially equivalent goods and/or services.

(b) Solely with respect to the use, installation, sale, lease or servicing of the Goods that have been paid in accordance with an Order by Buyer, Vendor hereby grants to Buyer, its
subsidiaries and affiliates, and their respective successors and assigns (including any of their authorized distributors or dealers), and Buyer hereby accepts, a non-exclusive,
irrevocable, royalty-free (such royalty deemed included in the price of the Goods and Services), worldwide license, including the right to sublicense to others in connection with
providing the Goods and/or Services to Buyer or the Customer, under: (i) patents, industrial designs, technical information, know how, processes of manufacture, trade secrets and
other intellectual property, owned or controlled by Vendor or its subsidiaries and affiliates, and relating to the Goods and/or Services under this Order or their installing, servicing,
use, sell, lease and import the Goods and/or Services under this Order, and (ii) any works of authorship fixed in any tangible medium of expression (including drawings, prints,
manuals and specifications) furnished by Vendor in the course of Vendor’s activities under this Order,  (all items in clauses (i) and (ii) above, collectively, “Vendor’s Intellectual
Property”, and such license in respect thereof, the “License”). In the event Buyer wishes to obtain the supply of the Goods and/or Services from a third party Buyer may request
and upon written agreement by Vendor, Buyer may obtain a royalty bearing License. Nothing herein shall grant Buyer or subsequent assigns the license or right to create derivative
works.
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(c) To the extent that Vendor creates or develops any inventions, discoveries or improvements in the performance of Vendor’s obligations under this Order which are paid for by
Buyer and specified as development work in an Order, Vendor shall: (i) assign to Buyer each such invention, discovery or improvement (whether or not patentable) that is
conceived or first reduced to practice by Vendor, or by any person employed by or working under the direction of Vendor, in the performance of Vendor’s obligations under this
Order; and (ii) promptly disclose in an acceptable form to Buyer all such inventions, discoveries or improvements and cause Vendor’s employees to sign any papers necessary to
enable Buyer to obtain title to and to file applications for patents throughout the world. To the extent that any works of authorship (including, without limitation, software and
computer programs) are created or developed in the performance of Vendor’s obligations under this Order which are paid for by Buyer and specified as development work in an
Order, such works shall be considered “works made for hire”, and to the extent that such works do not qualify as “works made for hire”, Vendor hereby assigns to Buyer all right,
title, and interest in all copyrights and moral rights therein.

(d) Vendor shall not manufacture or provide, or offer to manufacture or provide, any goods or services that are significantly based upon Buyer’s intellectual property and/or the
drawings or specifications in respect of the Buyer’s goods and services, or any derivatives thereof, whether for its own purposes (other than to satisfy its obligations under this
Order), for the Customer or any other third parties, without Buyer’s prior written consent. The foregoing restriction shall not apply in respect of “standard”, “off-the-shelf” or
“catalogue” goods or services that have been routinely manufactured or provided by Vendor and developed by Vendor, in each case, prior to this Order and independently of
Vendor’s relationship with Buyer.

(e) Buyer shall not manufacture or provide, or offer to manufacture or provide, any goods or services that are based solely upon Vendor’s intellectual property and/or the drawings
or specifications in respect of the Goods and/or Services, or any derivatives thereof, whether for its own purposes (other than to satisfy its obligations) for the Customer or any
other third parties, without Vendor’s prior written consent.
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13. CONFIDENTIALITY AND NON-DISCLOSURE.
(a) Parties shall, and shall cause each subcontractor to, consider and treat all Information (as defined in Section 13(b)) as confidential, shall safeguard such Information in an
appropriate and reasonable manner (but being at least the same as that used by either party alone to protect its own information of the same or a similar nature and relative
importance), and shall not disclose any Information to any other person (including a competitor of Parties or a person, who with knowledge of the Information, could damage
either Parties; competitive position), or use any Information against the interests of the Parties or for any purpose except as required by this Order, without the other party’s prior
written consent; provided however that Buyer may disclose Vendor’s confidential information to a lender or third party that is contemplated financing, making a loan, making an
equity investment or entering into a joint venture or other arrangement for the purchase or sale of the Goods or Buyer’s products provided such party enters into a confidentiality
agreement prior to such disclosure. Each party retains all rights with respect to their Information, and neither Party  shall acquire, nor attempt to obtain (whether by filing
applications, asserting claims, disputing the other party’s rights or otherwise) any patent, trademark, copyright, license or other rights in respect of the other Party’s Information.
Neither Party shall allow any Information to be reproduced, communicated or in any way used, in whole or in part, in connection with services or goods furnished to others, without
the other Party’s prior written consent.

(b) For the purposes of this Order, “Information” means (i) all prints, designs, drawings, layouts, specifications, instructions, developments, technical data, test data, computations,
analyses, models, samples, prototypes, materials, products, parts lists, costs and pricing, methods, processes, systems, plans, forecasts, reports, working papers and other
information (whether or not commercial, financial, business or technical in nature) furnished by or on behalf of either Party and/or, if applicable, the Customer and/or Sub-
Contractors, (ii) all notes, analyses, compilations, studies, interpretations or other documents, whether in hard copy or electronic form, prepared by the respective Party or its
subcontractor, which contain, reflect or are based upon, in whole or in part, the Information set forth in (i) above, and (iii) all terms and conditions and any other information
relating to this Order.

(c) Vendor shall not advertise or otherwise publicly disclose the fact that Buyer has contracted to purchase the Goods and/or Services from Vendor, without Buyer’s prior written
consent or unless required to do so by operation of law or regulation.

(d) The Parties agrees, and agrees to cause any subcontractor, to promptly return or destroy the Information upon the either Party’s request. The Parties will promptly inform each
other if it becomes aware of any misappropriation, misuse or improper disclosure of any Information. In the event the Vendor uses any subcontractor to provide goods or services
in connection with this Order, the Vendor agrees to cause such subcontractor to be bound provisions substantially similar to this section.  Nothing in this Section 13 shall restrict
either Party’s disclosure of information to the extent required by law.
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14. COMPLIANCE WITH LAWS.
(a) Vendor’s performance of its obligations under this Order shall be in compliance with all applicable laws, including foreign, federal, provincial, state and local laws, ordinances,
rules, codes, standards and regulations, as promulgated, enacted and amended from time to time, that are applicable to this Order or the use of the Goods to the Customer, including
any specifications for the Goods set forth in any law applicable to the sale of the Goods to the Customer, (collectively, “Laws”). Vendor shall furnish Buyer with certificates of
compliance, where required under such applicable Laws or when requested by Buyer. Each invoice rendered to Buyer under this Order shall constitute written assurance by
Vendor that Vendor has fully complied with all applicable Laws.

(b) Vendor shall package, label and transport the Goods and their containers, in particular those which constitute a safety, health, poison, fire, explosion, environmental,
transportation or other hazard, in compliance with all applicable Laws in effect in the place to which the Goods are shipped or as otherwise specified by Buyer. Upon request,
Vendor shall furnish Buyer with information regarding the ingredients of the Goods.

(c) Vendor represents and warrants that neither it nor any of its subcontractors or suppliers utilize or will utilize any form of forced or involuntary labor in the United Status
relating to the supply of the Goods and/or Services under this Order. Within the framework of its commercial dealings with Buyer, Vendor shall not engage in any actions or
practices which may lead to criminal or civil liability due to fraud, bribery, embezzlement, unfair competition or other forms of corruption on the part of persons employed by
Vendor or third parties for the benefit of Vendor.

(d) Parties represents and warrants that neither it, its subcontractors, nor any of their officers, directors, employees, agents or other representatives has or will perform any act that
violates the Foreign Corrupt Practices Act of 1977, as amended by the International Anti-bribery and Fair Competition Act of 1998, including pay, offer or promise to pay or give
any money, gift, service or anything else of value, either directly or through a third party, to any (A) official or employee of any government authority or instrumentality, public
international organization, or of any agency or subdivision thereof, or (B) political party, official thereof or to any candidate for political office; in each case for the purpose of (i)
influencing any act or decision of that person in his official capacity, including a decision to fail to perform his or her official function, (ii) inducing such person to use his or her
influence with such organization to affect or influence any act or decision thereof or (iii) securing any improper advantage. In the event either Party uses any subcontractor to
provide goods or services in connection with this Order, they agree to cause such subcontractor to be bound by provisions substantially similar to this Section 14.

(e) Parties shall indemnify and hold the other party, its subsidiaries and affiliates, their respective successors, assigns, representatives, employees and agents and the Customer,
harmless from and against all liabilities, demands, claims, losses, costs, damages and expenses of any kind and nature (including personal injury, property damage, consequential
and special damages, court costs, legal and other professional fees, and other costs associated with any indemnified party’s administrative time, labor and materials) arising from or
relating to the other Party’s or any subcontractor’s failure to comply with this Section 14.
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15. INSURANCE.
(a) Vendor shall maintain and carry: (i) property and general liability insurance, including public liability, property damage liability, product liability and contractual liability
coverage; and (ii) workers’ compensation and employers’ liability insurance covering all employees engaged in the performance of this Order; in each case, in such amounts and
with such limits (subject to Section 15(b)) and with such insurers that are acceptable to Buyer, acting reasonably.

(b) Unless otherwise expressly stated in this Order, Vendor’s liability insurance policies shall have combined single limits of no less than five million U.S. dollars (U.S.
$5,000,000) per occurrence and in the aggregate; provided that such limits shall not limit Vendor’s liability under this Order. Vendor’s property insurance policies shall be written
on a “replacement cost” basis, and Vendor’s workers’ compensation policies shall be in compliance with applicable statutory requirements and limits.
(c) Vendor shall furnish Buyer with certificates or other satisfactory proof of insurance confirming the foregoing insurance coverage within ten (10) days of Buyer’s request. Any
such certificate shall provide for terms and conditions satisfactory to Buyer whereby, among other things: (i) the interest of Buyer in such insurance coverage has been recognized,
whether by way of designating Buyer as loss payee or otherwise as may be requested by Buyer from time to time; and (ii) Buyer shall receive not less than thirty (30) days prior
written notice from the insurer before any termination or reduction in the amount or scope of coverage can occur, with Buyer having the right (at Vendor’s expense), but not the
obligation, to maintain such insurance coverage prior to the expiration of such notice. The receipt or review of such certificates or other proof of insurance coverage at any time by
Buyer shall not relieve Vendor from its insurance obligations hereunder or reduce or modify such insurance obligations.

16. TERMINATION UPON NOTICE.
(a) In addition to any other rights of Buyer to terminate this Order, Buyer may, in its sole discretion for any or no reason, upon thirty (30) days prior written notice to Vendor or, if
applicable, such shorter period as may be required by the Customer, terminate this Order, in whole or in part at any time, and notwithstanding the existence of any excusable delay
or other events or circumstances affecting Vendor. Buyer’s notice to Vendor may be given by facsimile, e-mail or other form of electronic transmission, and shall state the extent
and effective date of termination. Vendor may not terminate this Order for any reason, except as otherwise expressly provided in this Order.

(b) Upon receipt of notice of termination from Buyer under Section 16(a), Vendor shall, as of the effective date of termination and to the extent directed by Buyer: (i) stop work
under this Order and any other orders related to work terminated by such notice; (ii) protect all property in Vendor’s possession or control in which Buyer has or may acquire an
interest, including the Buyer’s Property; and (iii) if this Order is terminated in full, cease to be bound to deliver and/or perform, and Buyer shall cease to be bound to receive
delivery and/or performance of, any further Goods and/or Services (other than the minimum quantities specified in this Order, if any). Vendor shall promptly submit to Buyer any
claims relating to such termination, and in any event within thirty (30) days (unless Buyer agrees otherwise) from the effective date of such termination.  Vendor hereby grants
Buyer the right to audit and inspect its books, records and other documents relating to any termination claims or any other claim under this Order.
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(c) Subject to Section 16(d), if Buyer and Vendor cannot agree within a reasonable time upon the amount of fair compensation for Buyer’s termination of this Order, Buyer shall, in
addition to making payment of the price specified in this Order for the Goods and/or Services delivered or performed and accepted by Buyer prior to the effective date of
termination, pay to Vendor the following amounts, without duplication: (i) the price specified in this Order for the Goods and/or Services manufactured or provided in accordance
with the terms of this Order but not previously paid for;(ii) the actual costs of work-in-process and parts and raw materials inventory incurred by Vendor in performing its
obligations under this Order, to the extent such costs are reasonable in amount and are properly allocated or apportioned under generally accepted accounting principles to the
terminated portion of this Order; and (iii) any other costs or allowances that Buyer, in its sole discretion, may elect to recognize and pay. Buyer shall not be obligated to make any
payment for: (x) the Goods and/or Services or work-in-process or parts or raw materials inventory that are manufactured, provided or procured by Vendor in amounts in excess of
those authorized in any Order, that are damaged or destroyed or that are not merchantable or useable; (y) work-in-process or parts or raw materials inventory that can be returned to
Vendor’s suppliers or subcontractors for credit. Payments made in connection with a termination of this Order under Section 16(a) shall not exceed the aggregate price for the
Goods and/or Services that would have been manufactured or provided by Vendor in the absence of termination. Except as provided in this Section 16(c), Buyer shall not be liable
for and shall not be required to make payments to Vendor, directly or indirectly (whether on account of claims by Vendor’s subcontractors or otherwise), for any losses arising
from or attributable to failure to realize anticipated revenues, savings or profits, unabsorbed overheads, interest on claims, product development and engineering costs, capital costs,
facilities and equipment rearrangement costs or rentals, unamortized depreciation costs or general and administrative burden charges, unless (and only to the extent that) any of the
foregoing are otherwise expressly stated in this Order . Notwithstanding anything herein, nothing shall limit Vendor’s remedy under law.

(d) If a Blanket Purchase Order is terminated, in whole or in part, as set forth in Section 16(a), the liability of the Buyer to Vendor under Section 16 shall be limited solely to the
difference between (i) the aggregate price that would have been paid by the Buyer for the Goods and Services actually delivered to Buyer under the Blanket Purchase Order if such
reduced quantity had been know to Vendor at the time it accepted the Blanket Purchase Order, and (ii) the aggregate invoice price for Goods and Services actually delivered to the
Buyer under the Blanket Purchase Order. Any pricing proposal delivered to the Buyer by Vendor prior to delivery of a Blanket Purchase Order shall be used to calculate the
amount owed by Buyer to Vendor pursuant to this Section 16(d). To the extent any Release has been issued by Buyer to Vendor and such Goods or Services set forth in the Release
have not been delivered to Buyer on or prior to termination in accordance with Section 16(a), any liability relating to such Release shall be determined as set forth in Section 16(c).
For purposes of this Section 16(d), “actually delivered” shall mean any Goods or Services accepted by the Buyer as conforming Goods or Services pursuant to a Blanket Purchase
Order or related Release on or prior to the date this Order is terminated, in whole or in part, pursuant to Section 16(a).
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(e) Vendor may, with Buyer’s prior written consent, retain or sell at an agreed price any of the Goods and/or Services or work in process, parts or raw materials inventory, the cost
of which is allocated or apportioned to this Order under Section 16(c)(ii), and shall credit or pay the amounts so agreed or  delivery of any Goods, work in process, parts or raw
materials inventory not so retained or sold.

(f) Any termination under this Section 18 shall not affect the entitlement of Buyer with respect to the Buyer’s Property, including pursuant to Section 11(b).

17. TERMINATION UPON INSOLVENCY, BANKRUPTCY, ETC.
Either party may terminate this Order, without liability to the other party: (i) in the event of the insolvency, bankruptcy, reorganization, arrangement, receivership or liquidation by
or against the other party; (ii) in the event that the other party makes an assignment for the benefit of its creditors, seeks protection from its creditors under applicable laws or
ceases to carry on business in the ordinary course; or (iii) if a receiver is appointed in respect of the other party or all or part of its property (collectively, an “Insolvency Event”). In
the event of such termination, the other party shall be liable for all costs, damages and expenses suffered by the party that terminates this Order. Any such termination shall not
affect the entitlement of Buyer with respect to the Buyer’s Property, including pursuant to Section 11(b).
 
 
18. SERVICE AND REPLACEMENT PARTS.
(a) Lifetime Buy Rights. Vendor acknowledges its obligation to manufacture, supply and support the Goods and Services.  If, however, Vendor seeks to discontinue the supply or
support of any Goods and Services (a “Discontinued Product”), Vendor will give notice to Buyer no less than twelve (12) months in advance of the last date the Discontinued
Product can be ordered.  After receipt of notice of Discontinued Product, Buyer may, at its option: (i) place a one-time order, such order shall not be a blanket order, from Vendor
such quantity of the Discontinued Product as Buyer deems necessary at a price no higher than the last price paid by Buyer to Vendor for the Goods; and (ii) manufacture the
Discontinued Product under a royalty agreement with Vendor.

(b) At Buyer’s request and expense, Vendor shall make service literature and other materials available to support Buyer’s service part or replacement part sales activities.

19. BUYER’S WEBSITE.
 Unless otherwise provided herein, this Agreement may not be modified unless in writing and signed by an authorized representative of each party. Any express waiver or failure
to exercise promptly any right under this Agreement will not create a continuing waiver or any expectation of non-enforcement.
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20. SUBCONTRACTS. Vendor shall ensure that the terms of its contracts with its and subcontractors and suppliers provide Buyer and the Customer with all of the rights specified
in this Order, including but not limited to those set forth in Section 3(a).

21. ASSIGNMENT.
Vendor shall not assign this Order hereunder or any interest herein, except that Vendor may, with Buyer’s prior written consent, make an assignment of monies due or which may
become due hereunder to a bank or other financing institution; provided that any such assignment by Vendor shall be subject to deduction, set-off, recoupment or any other lawful
means of enforcing any present or future claims that Buyer may have against Vendor, and provided further that any such assignment shall not be made to more than a single
assignee.   Buyer shall have the right to assign this Order or its interest herein, without Vendor’s consent, to any of its subsidiaries or affiliates or to any purchaser or successor to
Buyer’s business.

22. REMEDIES.
The remedies reserved in this Order shall be cumulative and not alternative, and may be exercised separately or together, in any order or combination, and are in addition to any
other remedies provided for or allowed by law, at equity or otherwise.
 
 
23. WAIVER. Either party’s failure to insist on the performance by the other party of any Term or failure to exercise any right or remedy reserved in this Order, or either party’s
waiver of any breach or default hereunder by the other party shall not, thereafter, waive any other terms, conditions, rights, remedies, breaches or defaults, whether of the same or a
similar type or not.

24. MODIFICATIONS. No modification of this Order, including any waiver of or addition to any of the Terms, shall be binding upon either Party, unless made in writing and
signed by the Parties’ authorized representative(s).

25. SEVERABILITY. If any provision of this Order is invalid or unenforceable under any statute, regulation, ordinance, executive order or other rule of law, such provision shall
be deemed reformed or deleted, as the case may be, but only to the extent necessary to comply with such statute, regulation, ordinance, order or rule, and the remaining provisions
of this Order shall remain in full force and effect.

26. NOTICES. Except as otherwise expressly stated in this Order, any notice given or other communication sent under this Order shall be in writing and shall be properly delivered
to its addressee by hand, prepaid courier, registered or certified mail, e-mail or other form of electronic transmission (receipt confirmed) or facsimile (receipt confirmed) at the
applicable address or facsimile number noted on the face of this Order. Any notice or communication given as provided herein shall be deemed to have been received at the time of
its delivery if delivered by hand, on the business day following its dispatch if transmitted by courier, e-mail, other electronic transmission or facsimile, or on the third business day
following its mailing if sent by registered or certified mail. Either party may notify the other party, in the manner provided for herein, of any change of applicable address or
facsimile number for the purpose of giving notices or sending communications under this Order.
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27. SURVIVAL. The obligations of Vendor to Buyer that are intended to survive termination of the Order shall survive any termination of this Order, including the obligations set
forth in Section 18(a).

28. DEFAULT.
(a)  If Vendor shall (i) materially breach any provision hereof, and such breach shall not be corrected within five (5) days after written notice from Buyer to Vendor (or, if such
breach is not correctable within five (5) days, then immediately upon receipt of such notice in accordance with Section 26), (ii) become insolvent, enters voluntary or involuntary
bankruptcy or receivership or in the event of default, sequestration or seizure of Vendor’s operations under a mortgage, lien or privilege, then Buyer will have the right (without
prejudice to any other rights or remedies it may have hereunder or by operation of law) to terminate all or a portion of the Order without any further liability to Vendor. A waiver of
any one default hereunder shall not be considered a waiver to any subsequent default. Time is of the essence hereof, and Buyer’s right to require strict performance by Vendor
shall not be affected by any waiver, forbearance or course of dealing.

(b) If Buyer shall (i) fail to pay amounts due and owing under this Order following any applicable grace period, and such breach shall not be corrected within five (5) days after
written notice from Vendor to Buyer, or (ii) become insolvent, enters voluntary or involuntary bankruptcy or receivership or in the event of default, sequestration or seizure of
Buyer’s operations under a mortgage, lien or privilege, then Vendor will have the right (without prejudice to any other rights or remedies it may have hereunder or by operation of
law) to terminate all or a portion of the Order without any further liability to Buyer.

29. INDEPENDENT CONTRACTOR. Vendor is an independent contractor with respect to performance of all work, materials and articles provided hereunder and neither Vendor
nor anyone employed by Vendor shall be deemed for any purpose to be the employee, agent, servant or representative of Buyer for performance of any work or service hereunder.
Buyer shall have no direction or control of Vendor or its employees, agents or subcontractors and reserves no right to direct or control Vendor, its employees, agents or
subcontractors, Buyer being interested only in the results to be obtained. The articles, materials and work furnished, as applicable, hereunder shall meet the approval of Buyer and
be subject to the general right of inspection provided herein for Buyer to secure the satisfactory completion thereof for such sole remedy shall be the Vendor’s Warranty or other
remedies provided herein.

30. APPLICABLE LAW AND VENUE. This Order shall be construed and enforced in accordance with and governed by the laws of the State of Mississippi (excluding conflicts
of law rules) and the federal laws of the United States, as applicable. For greater certainty, the United Nations Convention on Contracts for the International Sale of Goods shall
not apply to this Order.
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31.  DISPUTE RESOLUTION.  In the event of a dispute under this Order, both Parties agree to negotiate in good faith for a period of thirty (30) days following delivery of a notice
of dispute by one party to the other party.   If the parties fail to reach an agreement within such thirty (30) day period of time, then either party may submit such dispute to binding
arbitration to be governed by the Commercial Arbitration guidelines of the American Arbitration Association with all such arbitrations to take place in Tunica, Mississippi.

Flux Power, Inc.   GreenTech Automotive, Inc.  
Signature: /s/ Chris Anthony  Signature: /s/ Gary Tang
Title: Chief Executive Officer  Title: EVP Finance
Date: 4/27/2012  Date: 4/27/2012
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EXHIBIT A

Flux Power, Inc.
Limited Warranty

 
Flux Power, Inc. Battery and Battery Management Systems Limited Parts and Labor Goods Warranty for GreenTech Automotive as referenced in the Agreement.
 
General Warranty
Vendor provides to Buyer this limited warranty of the Battery Management System, related hardware and any portion of the battery excluding battery cells (“BMS”) for a period of
five (5) years or sixty thousand miles, whichever comes first.  The Vendor warrants that the BMS shall (i) conform to all drawings and specifications furnished by Vendor; (ii)
comply with all applicable United States and European Union laws, regulations, rules, codes and standards, and use reasonable efforts within the next year to comply with
Denmark laws, regulations, rules, codes and standards of the BMS; (iii) be free from any defects in design; (iv) be free from any defects in materials, service and workmanship; (v)
be fit, sufficient and suitable for the particular purpose for which Vendor has designed; and (vi) be free of all liens, claims, charges and encumbrances whatsoever.

Battery Cell Warranty
Vendor provides to Buyer this limited, amortized over the life of the cell, warranty of Vendor’s battery cell (“Cell”) for a period of five (5) years or sixty thousand miles whichever
comes first for 100% of the price paid or replacement thereof for a Failed Cell (as defined below) if the failure occurs in the first, second and/or third year; fifty percent of the price
paid or replacement thereof for a Failed Cell if the failure occurs in the fourth year; and thirty-three percent of the price paid or replacement thereof for a Failed Cell if the failure
occurs in the fifth year.  The decision whether a Failed Cell will be result in a full (or partial) refund or a replacement shall be at the discretion of the Buyer where Vendor has the
ability to over a replaceable Cell in like condition within a year of the Failed Cell.  A “Failed Cell” shall mean at any time the Cell’s capacity, taken as a whole, is below sixty (60)
percent of the stated capacity as specified in the cell specifications provided by the Vendor and is within the parameters covered under the Battery Cell Warranty and all limitations
defined herein (the “Capacity”).  The Vendor warrants that each Cell shall comply with all applicable United States and European Union laws, regulations, rules, codes and
standards, and use reasonable efforts within the next year to comply with Denmark laws, regulations, rules, codes and standards of the Cell and its contents.

Goods Warranty
The BMS, Cell and all other portions of the battery herein after (“Goods”) and the General Warranty and the Cell Warranty (herein after “Goods Warranty”) period shall
commence on the earlier of (i) the date the Goods were delivered by the Buyer to the end-user of the battery, or (ii) six months from Buyer’s receipt of the Goods.
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Goods Remedy
The Buyer, by itself or through a distributor, shall make an initial determination of whether a Good violates this warranty by using reasonably appropriate testing of the Goods. If a
claim is received by Vendor that any of the Goods fail to meet the Good’s Warranty, Vendor shall, upon notice thereof from Buyer, shall promptly review and respond to claim.  If
Vendor needs to perform additional analysis regarding the claim and needs the Goods to perform such analysis Vendor shall issue a return merchandise authorization (“RMA”)
number such that the Goods can be shipped back to Vendor, at Buyer’s costs.  Upon completing an analysis, which shall not exceed 30 thirty days, on the Goods relating to the
claim Vendor shall issue an RMA analysis report which shall provide details regarding the results of the analysis and if the Goods are warrantied per the Goods Warranty.  In the
event Vendor agrees that the Goods are under warranty the RMA analysis report shall also identify the reimbursement method for the failed good selected by Buyer where Vendor
has the ability to over a replaceable Cell in like condition within a year of the Failed Cell (“Failed Good”) which may include providing replacement Goods in the same or better
condition as it relates to the life of a Good.  Any payment and shipping costs or other reasonable and related costs, upon pre-approval by Vendor, made by Buyer for Failed Good
shall be refunded by Vendor, except to the extent that Vendor promptly replaces or corrects the same at Vendor’s expense.  In the event Vendor fails to either replace or refund the
amount paid in accordance with the Goods Warranty or respond to a claim within (30) thirty days from receipt of the Goods under an RMA, Vendor is deemed to agree to the
Goods are covered by the Goods Warranty and Buyer may take a credit for such claim.  If Vendor disputes a claim made by Buyer than such dispute shall be discussed between
Vendor and Buyer and if unresolved shall than be raised to respective executive managements within each party for a discussion prior to taking further action.

Additionally, Vendor shall indemnify and hold Buyer, its subsidiaries and affiliates, their respective successors, assigns, representatives, employees and agents, the Customer and
users of the Goods, harmless from and against all liabilities, demands, claims, losses, costs, damages and expenses of any nature or kind (including consequential and special
damages, death, personal injury, property damage, lost profits and other economic losses, recall or other Customer field service action costs at rates mutually agreed upon in
schedule, production interruption costs, inspection, handling and reworking charges, court costs, legal and other professional fees, and other costs associated with any indemnified
party’s administrative time, labor and materials) only as it relates to a Failed Good, court costs, legal and other professional fees, labor and materials arising from or relating to: (i)
any breach of the Vendor’s Warranties; (ii) any other acts, omissions or negligence of Vendor or of any of its subcontractors or suppliers in connection with Vendor’s performance
of its obligations under this Order.

Buyer shall indemnify and hold Vendor, its subsidiaries and affiliates, their respective successors, assigns, representatives, employees and agents, harmless from and against all
liabilities, demands, claims, losses, costs, damages and expenses of any nature or kind (including consequential and special damages, death, personal injury, property damage, lost
profits and other economic losses, recall or other Customer field service action costs, production interruption costs, inspection, handling and reworking charges, court costs, legal
and other professional fees, and other costs associated with any indemnified party’s administrative time, labor and materials) that are related to the failure of components of the
Buyer’s vehicles that are not the Goods.
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Conditions, Limitation and Exclusions
Buyer must use reasonable efforts to notify Vendor when made aware of a possible claim.  Only Buyer and its authorized distributors may make a warranty claim on behalf of their
Customers, channel partners and users of the Goods.

Warranty Limitations
This warranty is void if (i) the Goods’ date code or serial number is intentionally defaced, missing or altered and there is no other means of determining ownership of the Goods;
(ii) the Goods have been damaged by improper installation, loose connections, failure of another part in the vehicle system or the claim results from accident, misuse, improper
charging, neglect, or improper service; (iii) the Goods have been tampered with, modified or used in a manner contrary to its intended purpose which significantly affects the
Goods ability to perform in accordance with their stated purpose; and (iv) the Goods have been damaged as a result from abuse, accidents, fire (if such fire is not caused by the
battery, BMS or Cells), flood, or other acts of God; and (v) except in the event of normal maintenance (including root cause analysis), a cell cannot be associated and identified
with a specific BMS upon assembly with a BMS at the Buyer’s facility and during the remainder of the cell life and such identification is at no fault of the BMS.

This Warranty does not cover damages that result from abuse, accidents, or fire, flood or other acts of God unless such accident or fire resulted from the battery, the BMS or a
Cell. Removal, installation transportation, labor, damage to other components, personal damage or injury and/or any injury or liability to other persons or property are specifically
included from this limited warranty.

Additional warranty limitations are product and use specific and will be further defined in the attachments hereto which may be updated and added to upon mutually agreement by
the parties.

General Provisions
The Goods may be modified or improved over time in subsequent versions of the Goods. Vendor reserves the right to make changes to future versions of the Goods without
assuming any obligation to make such changes on your Goods unless such change is a result of a series of product liability claims whether or not claims result in a product recall.
Your Goods have been engineered and tested by Vendor.  However, as Vendor gains additional field experience with the Goods, if Vendor determines that there is a systematic
defect in the Goods, Vendor may initiate a voluntary Goods recall at Vendor’s cost. Any replacement Good shall have a warranty period equal to the warranty period that would
have been applicable to the original Good if it was not replaced.  The remedies set forth in this paragraph are your sole and exclusive remedy in the event of a voluntary recall
unless a warranty claim is made prior to delivery of the Goods pursuant to the voluntary recall. In the event you choose not to participate in a voluntary recall after three (3) months
after delivery of such voluntary recall notice, to the extent permitted by law, the express warranties set forth herein shall be void.
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THE DURATION OF ANY IMPLIED WARRANTY INCLUDING THE IMPLIED WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR
PURPOSE SHALL BE LIMITED TO THE DURATION OF THE APPLICABLE EXPRESS WARRANTY SET FORTH ABOVE.
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ATTACHEMENT A
 
Flux’s Acceptable Limitations:

Warranty Limitations for the Buyer’s Product (MyCar Model Number ____)

For a 5yr 60,000mile on Buyer’s 15KWh+ systems using Buyer’s current 72v 250a drive system:  The Cell Warranty is void if at no cause by the BMS: (a) any individual cell
within a battery pack extends outside the voltage range of 2.3 volts to 3.9 volts, (f) the amount of discharge current exceeds 500 amp peak for longer than 10 seconds at any one
time, (g) the maximum constant charge current exceeds 50 amps at any one time and the maximum peak charge current exceeds 100 amps at any one time, (h) the battery has
exceeded the temperature rage of a negative -25 degrees Celsius to a positive 65 degrees Celsius while in operation. 
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[***] Represents information which has been redacted and filed separately with the Commission pursuant to a request for confidential treatment under Rule 24b-2 of the Securities
Exchange Act of 1934, as amended.
 
 

Prototype Agreement
 

 
This prototype agreement and related Schedules (the “Agreement”) is entered into effective as of February 6, 2012 ("Effective Date") by and between Flux Power, Inc. (“Flux”),
with a principal place of business located at 2240 Auto Park Way Escondido, CA 92029, and NACCO Materials Handling Group, Inc. (“NMHG”), with a principal place of
business located at 4000 N.E. Blue Lake Road Fairview OR 97024, hereinafter referred together as (“Parties”).

 

 
RECITALS

WHEREAS, Flux develops and supplies energy storage systems and products to the market;

WHEREAS, NMHG develops and supplies electric forklift trucks and similar applications to the marketplace;

WHEREAS, NMHG wishes to engage Flux to develop a custom version of Flux’s energy storage system that can drop-in to NMHG’s electric forklift trucks;

WHEREAS, NMHG wishes to engage Flux to develop interfaces between NMHG’s truck control and battery charger management hardware and software and Flux’s energy
storage system and products; and

WHERES, NMHG and Flux wish to memorialize a framework for the deliverables to be provided and negotiate an agreement to govern distinct components of their overall
relationship.

NOW THEREFORE, for good and valuable consideration the sufficiency of which is hereby acknowledged, the parties agree to the following:

 
ARTICLE 1.0 DEFINITIONS
 
1.1  “Background Technology” of a Party means all Intellectual Property that (a) is (i) owned or licensed by such Party and (ii) is in existence in electronic or written form on or

prior to the effective date or (b) is developed, acquired, or licensed by such Party after the effective date and relates to the Business of NMHG or Flux ESS respectively.
 
1.2  The “Business of NMHG” shall mean the business of designing, engineering, manufacturing and selling materials handling equipment and components thereof, including but

not limited to lift trucks, warehouse lift trucks, counterbalanced lift trucks and large capacity cargo and container handling lift trucks.
 
1.3  “NMHG Products” means the materials handling equipment and components thereof (including a battery charger, Software Interface and not including Flux ESS or Flux’s

Background Technology), and further including but not limited to lift trucks, warehouse lift trucks, counterbalanced lift trucks and large capacity cargo and container
handling lift trucks.
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1.4  “Battery Pack Design” means the specific external package design specified in the Deliverables for the use in NMHG Products or related interconnects between Flux’s ESS

and NMHG’s Products to the extent they are developed under this Agreement but does not include the Intellectual Property, technology or design of Flux’s ESS or Flux’s
Background Technology.

 
1.5   “Deliverables” means any physical deliverables specifically purchased by NMHG in an applicable Schedule, Battery Pack Design and Software Interface that Flux will

deliver to NMHG during or at the completion of the performance of each Schedule. Deliverables shall be provided to NMHG in accordance with each Schedule and shall
conform to the specifications set forth therein;

 
1.6   “Flux ESS” means Flux’s energy storage systems, technology, know-how and related Intellectual Property and solutions to power vehicles, prototypes, products and

solutions including but not limited to lithium-ion battery cells, battery balancing boards, battery control module, battery interconnects, power distribution unit, DC/DC
converter, software, firmware, enclosures and any additional products directly related to Flux’s Background Technology and specifically does not include NMHG’s
Background Technology;

 
1.7  “Intellectual Property” means all algorithms, apparatus, circuit designs and assemblies, databases and data collections, designs, diagrams, documentation, drawings, flow

charts, formulae, ideas and inventions (whether or not patentable or reduced to practice), know-how, materials, marketing and development plans, marks (including brand
names, product names, logos, and slogans), methods, models, network configurations and architectures, procedures, processes, protocols, schematics, software code (in any
form including source code and executable or object code), specifications, subroutines, techniques, tools, uniform resource identifiers, user interfaces, web sites, works of
authorship, and other forms of technology and intellectual property.

 
1.8  “Intellectual Property Rights” means worldwide common law and statutory rights associated with (i) patents and patent applications; (ii) works of authorship, including

mask work rights, copyrights, copyright applications, copyright registrations and "moral" rights; (iii) the protection of trade and industrial secrets and confidential
information; (iv) other proprietary rights relating to intangible intellectual property (specifically including trademarks, trade names and service marks); (v) analogous rights
to those set forth above; and (vi) divisions, continuations, renewals, reissuances and extensions of the foregoing (as applicable) now existing or hereafter filed, issued or
acquired.

 
1.9  “PCR” means a mutual written agreement by Parties’ management of a change of Deliverables using Flux’s project change request form.

 
1.10  “NMHG’s Control Unit” means any software, firmware or hardware that controls the operation of NMHG’s Products
 
1.11  “Schedule” means the exhibits to this agreement that further define the Deliverables;
 
1.12  “Software Interface” means the software program that specifically developed under this Agreement that provides a logical interface and communication between Flux’s

ESS and NMHG’s Control Unit and does not mean any, hardware, software or firmware of Flux’s ESS or Background Technology.
 
 
ARTICLE 2.0 PERFORMANCE OF SERVICES
 

2.1  Flux agrees to provide Deliverables for NMHG pursuant to the terms and conditions set forth in this Agreement and each fully executed Schedule that references this
Agreement. At a minimum, Schedules shall include details of the Deliverables, estimated dates the Deliverables should be made available and estimated costs to NMHG of
providing such Deliverables.
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2.2  Flux agrees to use best efforts to provide the Deliverables associated in each Schedule.  Unless agreed upon in a Schedule Flux shall not be penalized for late

Deliverables.  In the event Deliverables are not met or in the event Deliverables are late the Parties agree to negotiate a cure period in good faith.
 
2.3  When applicable NMHG shall use best efforts to assist Flux in providing Deliverables, which may include but is not limited to access to NMHG’s facilities, personnel, and

NMHG Products.
 
2.4  Parties agree that due to various reasons and often outside of the control of Parties the scope, types and schedule of the Deliverables may change.  Changes requested by

NMHG shall be made using PCR and are subject to additional fees and costs.
 

 
ARTICLE 3.0 COSTS, INVOICING AND PAYMENTS

3.1 Upon pre-approval, which shall not be unreasonably denied, NMHG agrees to reimburse Flux for any out-of-pocket expenses incurred in the event travel is required.
3.2 NMHG shall pay Flux the fees set forth in an applicable Schedule in accordance with the Schedule’s payment terms therein. In the case of fees due not specifically

identified in an applicable Schedule (i.e. travel expenses) Flux shall provide a true and correct invoice to NMHG and NMHG agrees that all fees shall be paid within
thirty (30) days from the date of such invoice.

 

 
 
ARTICLE 4.0 CONFIDENTIALITY & INTELLECTUAL PROPERTY
 
4.1 Each Party shall have and retain exclusive ownership of its Background Technology, including any Intellectual Property Rights therein. All Intellectual Property

discovered, created or developed under, or in connection with, this Agreement that directly relates to Flux’s ESS and Flux’s Background Technology shall be and
remain the sole property of Flux and its assigns. All Intellectual Property discovered, created or developed under, or in connection with, this Agreement that directly
relates to NMHG Background Technology or the NMHG Products shall be and remain the sole property of NMHG and its assigns. To the extent that the Deliverables
include a Software Interface and a Battery Pack Design, Flux hereby grants to NMHG the irrevocable, perpetual, fully paid, non-exclusive, worldwide, right and license
to use, execute, sell, reproduce, display, perform, distribute copies of, and prepare derivative works of the Software Interface and Battery Pack Design.

 
This Agreement shall in no way limit Flux’s right to market, sell and obtain Intellectual Property protection for Flux’s ESS or the Flux Background Technology and Flux
reserves the right to assert any claims based upon any resulting legal protection of such Intellectual Property Rights.  Nothing in this Agreement or any Schedule shall be
deemed to be a transfer or license by NMHG to Flux of any NMHG Background Technology.

 
4.2 Except as provided in this Agreement, neither party may use, reproduce, distribute or disclose Confidential Information it receives from the other party under this

Agreement, without the prior written authorization of the disclosing party. Each party must hold in confidence Confidential Information received from the other party
and must protect the confidentiality thereof with the same degree of care that it exercises with respect to its own information of like importance, but in no event less than
reasonable care, for a period of (2) years from the date of receipt of the Confidential Information).  “Confidential Information” shall mean information which if
disclosed (i) in tangible form, is clearly marked as "confidential" or  "proprietary" at the time of disclosure, or (ii) in intangible form (such as orally or visually), the
disclosing party identifies as "confidential" or "proprietary" at the time of disclosure to the receiving party within thirty (30) days of disclosure.  Notwithstanding the
foregoing marking requirements, the parties agree that technical information regarding prototypes, Flux’s ESS and either party’s Background Technology shall always
be deemed and considered Confidential Information.

 
 
Page 3 of 21                                                         Confidential                      10/5/2012
 
 

 



 
 
 
4.3 During the term of this Agreement and for a period of two (2) years thereafter, neither party shall without the prior written consent of the other party, directly solicit any

of the other party’s employees for employment; provided, however, that the foregoing restriction shall not apply to a general solicitation for application for employment
made through advertising, web sites or other mediums not involving the direct targeted solicitation of a specific person.

 

 
ARTICLE 5.0 General
 

5.1 Either party may terminate this Agreement and/or related Schedule for convenience with a sixty (60) day written notice.  In the event of termination Flux shall use
reasonable efforts to scale down any work on this Agreement or related Schedule and provide an itemized invoice of all work performed and expenses incurred up to the
date of termination and NMHG agrees to pay said invoice within thirty (30) days.

 
 
5.2 With respect to disputes, the parties agree that in the event of any dispute or difference arising out of or relating to this Agreement, except for breach in NMHG’s lack of

payment, the parties hereto shall use their best endeavors to settle such disputes or differences.  To this effect, they shall consult and negotiate with each other, in good
faith and understanding of their mutual interest, to reach a just and equitable solution within a period of thirty (30) days, and then the disputes or differences shall be
finally settled by arbitration administered by the American Arbitration Association.  This Agreement and all matters arising thereunder shall be governed by the laws of
the state of California applicable therein without giving effect to the rules respecting conflict of law.

 
 
5.3 A party is not liable under this Agreement for non-performance caused by events or conditions beyond that party's control, if the party makes reasonable efforts to

perform.
 
 
5.4 LIMITATION OF LIABILITY
 
EXCEPT AS EXPRESSLY SET FORTH ABOVE, NO OTHER WARRANTIES ARE EXPRESSED OR IMPLIED, INCLUDING BUT NOT LIMITED TO, ANY
IMPLIED WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, AND FLUX EXPRESSLY DISCLAIMS ALL
WARRANTIES NOT EXPRESSLY STATED HEREIN.  THE WORK PERFORMED UNDER THIS AGREEMENT IS FOR THE PRODUCTION OF PROTOTYPE
UNITS
 
IN NO EVENT SHALL FLUX BE LIABLE FOR ANY SPECIAL, INCIDENTAL, INDIRECT OR CONSEQUENTIAL DAMAGES (INCLUDING, WITHOUT
LIMITATION, LOSS OF BUSINESS, REVENUE, PROFITS, GOODWILL, USE, DATA OR OTHER ECONOMIC ADVANTAGE) ARISING OUT OF OR
RELATED TO THIS AGREEMENT, WHETHER IN BREACH OF CONTRACT, BREACH OF WARRANTY OR IN TORT, INCLUDING NEGLIGENCE, AND
EVEN IF THAT PARTY HAS BEEN ADVISED IN ADVANCE OF THE POSSIBILITY OF SUCH DAMAGES.
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5.5 Flux may assign or delegate portions or the entirety of the Deliverables to 3rd parties, subcontractors, contract manufacturers and consultants.
 

5.6 Except for agreements relating to confidentiality, this Agreement constitutes the entire agreement between NMGH and Flux with respect to the subject matter hereof and
shall bind Parties and their perspective parents, subsidiaries and affiliates.  Furthermore this Agreement supersedes all prior agreements, understandings and proposals,
whether written or oral. This Agreement may not be amended or modified except by a writing signed by both parties. No oral statement of any person will, in any
manner or degree, modify or otherwise effect the terms and provisions of this Agreement.  Except for terms relating to Intellectual Property Rights, the terms and
conditions of a related Schedule shall control if and when there is a conflict with any of the terms or conditions of this Agreement.

 

 
IN WITNESS WHEREOF, the parties have caused this Agreement to be signed by their duly authorized representatives and have made effective as of the Effective Date.
 

Flux Power, Inc.
 

NACCO Materials Handling Group, Inc.
 

By:   /s/ Craig Miller                     
 

By:  /s/ Rajiv K. Prasad          

Name:  Craig Miller                      
 

Name:Rajiv K. Prasa            

Title: VP, Director of Legal Affairs
 

Title:VP Global Product Development

Date:    2-20-2012 Date:    Feb 22, 2012
  

////
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Exhibit A

Schedule No. 1
To

Prototype Agreement

 
This Schedule No. 1 (“Schedule”) to the Prototype Agreement (the “Agreement”) entered into effective as of February 6, 2012 by and between Flux Power, Inc. (“Flux”), and
NACCO Materials Handling Group, Inc. is entered into and effective by the parties hereto as of Feb 22, 2012 (“Schedule 1 Effective Date”).  This Schedule is subject to the terms
and conditions of the Agreement.
 

 
(Remainder of page intentionally left blank)
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LiFePO4 Energy Storage System
 

 
 

Prepared For NACCO Materials Handling Group
 
 

CONFIDENTIAL
 
 

Version                                       1.00
Version Date                              2/20/12
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Introduction
 
 
Purpose and Scope
 
This Schedule defines Deliverables to be provided by Flux for NMHG in accordance with the following project scope.

The Parties agree to the following business objectives and goals, with contingencies are as follows:

1.  In the event the parties wish to go forward with the manufacture and distribution of Flux ESS for NMHG Products such will require:
a)  A successful performance demonstration which means meeting or exceeding existing lead acid battery performance under a full rage of NMHG Products

in various working environments. This is to be demonstrated through the testing of Flux ESS for NMHG Products prototypes.  The Parties understand that
the requirement defined herein are designed to describe attributes only and may not fully represent all of NMHG’s customer expectations; and

b)  Viable economic performance, to include initial Flux ESS product costs and total operational costs.  Saving must be compelling enough to entice current
NMHG customers that use lead-acid batteries to change to the Flux ESS for NMHG Products.  The January 2012 economic performance point requires a
cost less than or equal to $[***] per W-hr for the Flux ESS based on the volume of [***] packs per year at a consistent cell specification.  NMHG shall
either confirm or update the economic performance point on a 6-month schedule.

c)  Mutual approval of an NMHG Master Supply Agreement (“MSA”), which both parties agree to negotiate in good faith.
d)   
e)  Upon moving forward with manufacture and distribution of Flux ESS for NMHG Products, NMHG will:
f)  offer validated Flux ESS for exclusive non lead-acid energy source sale throughout NMHG’s global dealer distribution network thorough June 2016; and
g)  Provide product introduction / order readiness to NMHG dealers NLT December, 2012

 
Reference Material
 

[1] SOW Jan 2012.doc, NMHG, Ref: NA, Version: NA, Dated: NA
 

[2] Scope_Draft_01192012, Flux Power, Ref: NA, Version: NA, Dated: NA
 

[3] Non-Disclosure Agreement, Flux Power, Ref: NA, Version: NA, Dated December 1, 2011
 
 
The foregoing reference materials are provided for general informational purposes only, and the reference materials shall not be construed to be a requirement for any Flux
Deliverable unless specifically identified as a requirement in the acceptance test plan or set forth herein.
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Acronyms
 

Term Definition
ARO After Receipt of Order.
BCM Battery Control Module
BMSM Battery Management System Module
CAN Controller Area Network
Flux ESS Flux’s Energy Storage System
NMHG NACCO Material Handling Group
  
 
Deliverables Description
 
 
Project Background
 
NMHG intends to evaluate and test Flux’s ESS to determine whether it would adequate for integration into NMHG Products.  Deliverables shall be designed to retrofit some of
NMHG Product for testing and validation.
 
As a part of Deliverables Flux will provide a solution using Flux ESS and current intellectual property and technology to provide a prototype energy storage systems that meets
NMHG specifications and drawings to integrate into their existing NMHG Products. As a part of the Schedule, Flux will build at a minimum of three (3) complete working
prototypes of Flux’s ESS for NMHG Products.
 
NMHG Project Description
 
NMHG’s objective is to evaluate and test functional prototype Flux ESS’s to work with NMHG Products and support their series/parallel power strategy using Flux’s ESS.
 
NMHG’s goal is to have the first Flux ESS prototypes available for installation and testing by _April 9th 7 weeks post Schedule Effective Date, as defined in 1.1.2 M.2.  To achieve
this goal, Parties must lock down NMHG ESS specifications by the Schedule Effective Date. February 20th.
 
Flux Power Services Project Description
 
Flux will work with NMHG and third parties to provide and unit test the prototype of Flux ESS.
 
Contact Information
 
The following is an initial list of contacts for this Project.

Name Title Phone Email
Ed Munar VP Business Development 877-505-3589 ed@fluxpwr.com
Alex Smith Senior Applications Engineer 877-505-3589 ext 107 alex@fluxpwr.com
Brian Gallagher Project Manager 877-505-3589 brian@fluxpwr.com
Laurence Dunn Chief Engineer 503-721-6244 laurence.dunn@nmhg.com
Mark Stonick Global Strategic Technology Procurement 503-721-6149 mark.stonick@nmhg.com
Roger Penfound Project Manager 503-721-6884 roger.penfound@nmhg.com
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Location of Work Facilities
 
During the course of this Schedule, Flux development resources will be located at selected Flux and NMHG facilities. The location of the resource will be based on optimal
delivery of Deliverables. The following is a list of proposed work locations.
 
NMHG Facilities
 

NACCO Material Handling Group, Inc.
Address 4000 N.E. Blue Lake Road
City Fairview State/Province OR
Country USA Postal Code 97024-8710
Telephone 503-721-6205
Fax 503-721-6200

 
Flux Power Facilities
 

Flux Power, Inc.
Address 2240 Auto Park Way
City Escondido State/Province CA
Country USA Postal Code 92029
Telephone 877-505-3589 (FLUX)
Fax 760-741-3535
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Statement of Work
 

 
System Overview
 
Flux Power will provide prototype Flux ESS for NMHG Products to meet the functions and requirements specified below.
 
Energy Storage System (ESS)
 
Flux’s ESS includes but is not limited to lithium-ion battery cells, battery balancing boards, battery control module, battery interconnects, power distribution unit, DC/DC
converter (POC) and an enclosure.  The prototype provided to the NMHG will contain each of these major sub-assemblies and they are described below:
 

1.  Lithium Battery Cells – [***] battery cells with cell voltage ranges from [***] minimum, [***] nominal and [***] maximum.
 

2.  Battery Balancing Boards – Monitors voltage and temperature measurements up to 4 battery cells and performs charge balancing.
 

3.  Battery Control Module – Centralize controller for managing and monitoring the ESS’s batteries and controls the charging and system level interfaces.
 

4.  Battery Interconnects - Buss bars and wiring.
 

5.  Power Distribution Unit – Contactors, fusing, interlocks and battery protection.
 

6.  DC/DC Converter – Provides regulated 12V power source by bucking down the ESS’s high voltage from the batteries. (POC)
 

7.  Enclosure – Battery box with fastening/attachments and lid.
 
The first prototype Flux ESS design will be a nominal [***] lithium-ion battery [***] utilizing [***] cells arrayed in [***] separate [***] cell groups with independent positive and
negative connections brought out to recommended connectors from NMHG.  The Flux ESS will allow either parallel or series connections of the [***] groups of [***] cells such
that the NMHG can either be discharged or charged in series or parallel configuration.
The figure below will be assembled in a battery enclosure case designed by NMHG with suggested modifications from Flux.

[***]
Figure 1 – NMHG Enclosure Design
 
Work Packages
 
The Deliverables will consist of the following work packages:
 
High Level Design
 
Flux will complete a high level design of the Flux ESS for use in NMHG Product prior to the start of detailed hardware design tasks. Specific tasks to be completed by Flux in this
High Level Design work package include, but are not limited to:
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· Select major critical components and develop high-level hardware block diagram.
 

· Identify long lead or otherwise at-risk components.
 

· Develop preliminary Bill of Materials (BOM).
 

· Prepare a Hardware Design Document.
 

· Review Hardware Design Document with MNHG.
 
This work will be carried out at Flux Power’s Escondido office.
 
Mechanical Design Package
 
Flux will design the detailed drawings and assemblies to implement the features of the Flux’s ESS into NMHG Products enclosure and mounting structure. Specific tasks to be
completed by Flux in this mechanical design work package include, but are not limited to:
 

·  Develop detailed mechanical 2D and 3D drawings into CAD package.
 

·  Create detailed Bills of Materials.
 

·  Review detailed mechanical designs with NMHG and peers.
 
The work will be carried out at Flux’s Escondido office.
 
Electrical / Wiring Design Package
 
Flux will design the detailed electronics wiring and interfaces to implement the features of the Flux ESS into NMHG Products power and communications distribution. Specific
tasks to be completed by Flux in the Electrical / Wiring work package include, but are not limited to:
 

·  Develop detailed wiring design and enter the design into 2D wiring schematics.
 

·  Create detailed Bills of Materials.
 

·  Review detailed electronics design with NMHG and peers.
 
The work will be carried out at Flux Power’s Escondido office.

 
Hardware Prototyping Support
 
Flux will procure engineering prototype components and fabrication and assembly services for the NMHG Product.  Specific tasks to be completed by Flux in this hardware
prototyping work package include, but are not limited to:
 

·  Flux will procure components to build engineering prototype electronics and wiring assemblies.
 

·  Flux will procure engineering prototype mechanical assemblies for the enclosure from a local quick turn fabrication source or local source provided by NMHG.
 

·  Flux will inventory and assembly prototype Flux ESS units and perform functional checkouts.
 

·  Flux will provide technician support for troubleshooting and test assistance.
 
This work will be carried out at Flux Power’s Escondido office.
 
Engineering Prototype Verification
 
Flux will conduct design verification tasks on engineering prototype Flux ESS units. Specific tasks to be completed by Flux in this engineering verification work package include,
but are not limited to:
 

·  Assemble and perform functional checkout of Flux ESS units.
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·  Support software/hardware integration and testing.
 

·  Test hardware features against design requirements.
 

·  Verify fit of prototype of components in Flux ESS enclosure for installation into NMHG Products.
 
This work will be carried out at both Flux’s Escondido office and NMHG’s Fairview office.

 
Software development
 
Flux will develop BCM software to provide both internal and external links to interface with prototype Flux ESS units for NMHG Product and demonstrate correct operation.  Flux
will perform the following software development tasks:

 
·  Establish communication protocols and provide diagnostics.

 
·  Unit test all software modules interfacing with BCM.

 
·  Update code as issues and defects are uncovered during prototype testing.

 
 
 
Acceptance Test
 
Flux Power will develop and document a Test Plan and Acceptance Test Procedure and perform integration testing using the software, prototype electronics and enclosure.
Specific tasks to be completed by Flux in this work package include:
 

·  Prepare Acceptance Test Plan.
 

·  Prepare Acceptance Test Procedure.
 

·  Perform Software integration testing.
 

·  Perform Functional testing.
 

·  Perform Final acceptance testing.
 
 
The work will be carried out at Flux’s Escondido office.  Flux shall use best efforts to design to meet specifications defined herein and provide a test plan identified above but will
not be providing testing under this Schedule including but not limited to environmental and life testing.
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Requirements
 
 
General Requirements
 
 

R.1  Flux ESS shall be operational in a temperature range of [***] deg C to [***] deg C
 

R.2  Flux ESS shall be have a storage temperature range of [***] deg C to [***] deg C
 

R.3  Flux ESS shall be designed with best design engineering practices to protect from electrical short circuits with the following devices:
 

·  Fuses/circuit breakers/contactors/PTC devices and used where appropriate
 

·  Surge and preventative protection from key off load during high discharge currents.
 

R.4  Flux ESS prototype units shall be designed with best design engineering practices to comply with the following standards:
 

·  Thermal Shock: SAE J1455
 

·  Humidity: SAE J1455
 

·  Salt Spray: SAE J1455
 

·  Dust and Moisture (NMHG is responsible for overall case sealing): IEC IP 66 or 68
 

·  Emissions: EN 12895
 

·  Susceptibility:  EN 12895 [***]
 

·  ESD: SAE J1455
 

·  Vibration: SAE J1211
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ESS Requirements
 
 

R.5  Flux ESS prototype unit’s case will be powder coated black.
 

R.6  Flux ESS prototype units will have the supplied drawings to fabricate a battery case.
 

R.7  Flux ESS prototype unit’s BCM will support [***] protocol.
 

R.8  Flux ESS prototype unit’s BCM will have a communication’s rate of [***]kbs.
 

R.9  Flux ESS prototype unit’s BCM [***]
 

R.10  Flux ESS prototype unit’s BCM [***]
 

R.11  Flux ESS prototype unit’s communication wiring will be twisted pair and in compliant with SAE J1939.
 

R.12  Flux ESS prototype units will utilize battery cables with a minimum size of 4/0
 

R.13  Flux ESS prototype units will provide discharge currents up to [***] amps for [***] second durations.
 

R.14  Flux ESS prototype unit’s communications connector will be a [***] device as defined in Figure 1.
 

R.15  Flux ESS prototype unit’s internal wiring will use [***]
 

R.16  Flux ESS prototype unit’s batteries will be capable of minimum charge rate of [***]
 
Assumptions
 
The following list shows some of the most important assumptions used in preparing the schedule and estimates for this project. If an Assumption is proved to be false, a cost and/or
schedule impact may occur and will be managed as a project change

Ref. Assumption
 

A.1 
 

NMHG will assume responsibility of securing [***]

 
A.2 

 

NMHG will assume responsibility [***]

 
A.3 

 

Flux will source lithium-ion battery cells and select preferred source.

 
A.4 

 

Flux will design and implement battery cell mounting and fastening schemes into Flux ESS prototype units.

 
Flux Power Standard Product
 
There will be Flux products and intellectual property used within this statement of work.  The products include but are not limited to Flux ESS, battery control modules (BCM) and
battery management system modules (BMSM).
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Deliverables
 
 
Flux Deliverables
 
The following Deliverables shall be deemed deliverables Flux shall provide to NMHG’s in accordance with the terms of the Schedule.
 
Documentation Deliverables
 
Flux will provide a license to use for internal use purpose only but not create derivative works of the following documentation deliverables as a result of the Schedule.

Ref. Description Type Format Media
Mechanical Hardware Design

D.1 Top Level Block Diagram — PDF or Visio FTP/email
D.2 CAD Solid Models — .IGS FTP/email
D.3 Bill(s) of Materials — MS Excel FTP/email
D.4 2D Build Prints — PDF FTP/email
D.5 Assembly Instructions — PDF FTP/email
D.6 Engineering Change Orders — PDF or MS Word FTP/email

Electrical / Wiring Design
D.7 Electrical wiring schematics — Visio FTP/email
D.8 Installation Instructions — Text FTP/email
D.9 Power and Communication Interface Document  MS Word FTP/email
D.10 Software Build Release Notes — Text FTP/email

Acceptance Test Plan
D.11 Test Plan Document — MS Word or TRACE FTP/email
D.12 Acceptance Test Procedure — PDF or TRACE FTP/email
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Prototype Hardware Deliverables
 
Flux Power will provide the following prototype Deliverables as a result of the Schedule.

Ref. Prototype Description Qty Built Qty to NMHG Qty to Flux Power
D.13 Flux ESS prototype units for NMHG Products 3 3 0
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 Project Management
 
 
 Planning and Reporting
 
As part of the Services under this Agreement, Flux will assign a project manager to ensure effective management of the development activities carried out by Flux.

The Project Manager will:
 

1.  Provide the necessary project management support to the project to ensure effective management of the Flux development activities.
 

2.  Participate in Flux and NMHG project management meetings.
 

3.  Act as the focal point for all issues and problem reports. These problem reports can be informal (via email) but will be used to report and act upon any issue/problem
requiring investigation or changes.

 
4.  Identify, assess, and prepare contingency or mitigation plans for project risks to reduce or eliminate negative impacts to schedule, cost, and technical execution of the

project.
 

5.  Provide NMHG with the following reports/plans on a mutually agreed schedule: Status report – includes an executive summary, project progress for reporting period,
issues summary, action item summary, project task plans, milestones, deliverables summary, PCR summary.

 
a.  Risk report – Risks are tracked and managed throughout the project. Risk detail and summary reports can be exported as an excel file or PDF.

 
b.  Issue Report– Issues are tracked and managed through Trace and can be accessed on line. Issue detail and summary reports can be exported as an excel file or PDF.

 
c.  Action Items Report – Action items are tracked and managed through Trace and can be accessed on line. Action items detail and summary reports can be exported

as an excel file or PDF.
 

d.  Schedule Report – Project schedule is tracked using Microsoft Project and schedule report is issued as a PDF file.
 

e.  PCR (as required).
 
Project plans will take into account NMHG’s timescale requirements, the availability of Flux staff, and will be agreed upon with NMHG before the Project proceeds.  All
Deliverables and reports shall be considered Confidential.
 
Estimated Major Events of Project
 
The following estimated schedule will apply to the Deliverables:
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Ref. Project Major Events Estimated Completion Elapsed Time
 

M.1 
 

Project Start Receipt of Order* 0 Week

 
M.2 

 

Flux ESS prototype requirements frozen 2 Weeks after M.1 2 Weeks

 
M.3 

 

NMHG approves design Flux ESS units mechanical enclosures and design
review  complete

2 Weeks after M.1 2 Weeks

 
M.4 

 

NMHG approves design Flux ESS units electrical and wiring and design review complete 2 Weeks after M.1 2 Weeks

 
M.5 

 

Flux ESS design document review completed and design released 1 Week after M.2 3 Weeks

 
M.6 

 

Flux ESS materials and parts ordered 1 Week after M.5 4 Weeks

 
M.7 

 

Flux ESS material request date (MRD) 3 Weeks after M.6 7 Weeks

 
M.8 

 

Flux ESS prototypes assembled and tested 2 Weeks after M.7 9 Weeks

 
M.9 

 

Flux ESS prototypes shipped to NMHG 1 Week after M.8 10 Weeks

The Project schedule is based on dependencies. Failure to complete tasks and responsibilities as indicated or NMHG failure to deliver prerequisites as required could result in
schedule slips and additional charges to NMHG.
* Flux shall begin staffing the Schedule and Project after the Receipt of Order (ARO) as evidenced by (1) receipt of NMHG’s Purchase Order, (2) receipt of signed Agreement, and
(3) receipt of signed Schedule.
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Schedule Fees and Payment Terms
 
 
Fixed Price
 
All fees contained in this Schedule are based on fixed priced numbers and are estimates made purely for budgeting purposes and may change upon Flux discretion.
 
Estimated Professional Services Fees
 
Based on the foregoing, the following are estimated fees for Professional Services. Flux Power reserves the right to use third party and additional engineering resources if required
for the Project.

Type of Engineering Resource Estimated Hours Standard Hourly Rate  Fees
Project Manager [***] [***] $ [***]
Senior Mechanical Engineer [***] [***] $ [***]
Mechanical CAD Designer [***] [***] $ [***]
Senior Electrical Engineer [***] [***] $ [***]
Embedded Engineer [***] [***] $ [***]
Systems Integration Engineer [***] [***] $ [***]

Total Engineering Estimate$ 64,000
 
Estimated Prototype and Materials Fees
 
The following are the Prototyping product costs:

Type of Prototyping Charge Estimated Hours  Estimated Fees
Components $ [***]
Assembly $ [***]
Other $ [***]

Total Prototype and Materials Fee Per Unit $ 18,320
 
Travel Costs
 
Any travel required of Flux Power Personnel will be approved by NMHG. NMHG will reimburse Flux Power for actual, reasonable travel, living expenses and per diem. Flux
Power will provide NMHG with detailed expense reports for such travel.
 
Start Payment and Invoicing
 
An initial payment (“Start Payment”) shall be due upon execution of this Schedule, which amount shall be equal to forty percent (40%) of the total estimated fees as summarized
herein. Work will begin when the NMHG purchase order is received and as such deliverables may be delayed without penalty to Flux.  Flux shall invoice NMHG immediately
upon purchase order receipt and as defined in the Payment Schedule below.  NMHG shall pay said invoices within one (1) week of receipt.
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Summary of Total Costs
 
The estimated total fees for the Project are summarized below. Due to the nature of development work for this Project, it is not possible to accurately reflect a minimum or
maximum amount of fees.

Fee Category  Total
Professional Services ($64,000 with a 20% discount) $ 51,200
Prototype and Materials Services (Estimated Fees for 3 units at $18,320) $ 54,960

Project Total $ 106,160
The start payment for the Project is $ 42,464

 
 
Payment Schedule
 

Date (Milestone) Amount %
Start of Project 40% of total
M.5 - ESS design document review completed and design released 30% of total
M.9 - ESS prototypes shipped to customer Remainder of total balance due

 
IN WITNESS WHEREOF, the parties have caused this Schedule to be signed by their duly authorized representatives and have made effective as of the Schedule 1

Effective Date.
 

Flux Power, Inc.
 

NACCO Materials Handling Group, Inc.
 

By:/s/ Craig Miller
 

By: /s/ Rajiv K. Prasad

Name:Craig Miller
 

Name: Rajiv K. Prasad

Title:VP, Director of Legal Affairs
 

Title: VP Global Product Development

Date:  2-20-2-12 Date:  Feb 22, 2012
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